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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $4,649 for the taxable year 2003.
After concessions,! the issues for decision are: (1)
Whet her petitioner is entitled to head of household filing
status; (2) whether petitioner may anmend his 2003 tax return by
filing a joint return after he has received a notice of
deficiency for the 2003 tax year and tinely petitioned this Court
for review of such deficiency; and (3) whether petitioner is
entitled to an earned incone credit for taxable year 2003.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Baltinore, Maryland, on the date the petition was filed in this
case.

I n the beginning of taxable year 2003, petitioner was
involved in a romantic relationship with Madeline Godley (M.

Godley). At this time, they were dating and living in separate

Petitioner listed KMand MH (the Court uses only the mnor
children’s initials) as dependents on his tax return for the
t axabl e year 2003. Additionally, petitioner clainmed a childcare
credit, a child tax credit, and an additional child tax credit on
his tax return for the taxable year 2003. 1In the notice of
deficiency, respondent disallowed petitioner’s clainmed dependency
exenpti on deductions, childcare credit, and child tax credits.
However, before trial, respondent conceded that petitioner was
entitled to the dependency exenption deductions, childcare
credit, and child tax credits for the taxable year 2003.
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resi dences. On Cctober 13, 2003, petitioner and Ms. Godl ey
married. After the marriage, Ms. Godley and her son froma
previous marriage noved in with petitioner and his son, also from
a previous marriage. Petitioner and Ms. Codley were still
married at the time of trial.

Ms. Codl ey, separate frompetitioner, filed a Federal incone
tax return for the taxable year 2003. On her 2003 Federal incone
tax return, Ms. CGodley filed as a head of househol d.

Petitioner tinely filed his Form 1040A, U.S. |ndividual
| ncone Tax Return, for the taxable year 2003. Petitioner filed
hi s 2003 Federal incone tax return as a head of household and
cl ai mred dependency exenption deductions for KM and MH.

Petitioner also clainmed an earned income credit wth KM and MH as
the qualifying children. Additionally, petitioner clainmed a
childcare credit, a child tax credit, and an additional child tax
credit on his tax return for the taxable year 20083.

On June 7, 2004, respondent issued a notice of deficiency
denying petitioner (1) head of household filing status, (2) the
cl ai mred dependency exenption deductions, (3) the clained earned
inconme credit, (4) the clained childcare credit, and (5) the
clainmed child tax credits. However, as previously noted, before
trial respondent conceded that petitioner was entitled to the
dependency exenption deductions, childcare credit, and child tax

credits for the taxable year 2003.
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On August 16, 2004, petitioner tinmely petitioned this Court
for redeterm nation of the deficiency.

D scussi on?

1. Head of Househol d

Petitioner filed his 2003 Federal inconme tax return as a
head of househol d, and respondent changed the filing status to
single in the notice of deficiency.

Section 1(b) inposes a special incone tax rate on an
individual filing as head of household. Section 2(b) provides
the requirenents for head of household filing status. As
relevant here, to qualify as a head of a household a taxpayer
must (a) be unmarried at the end of the taxable year, (b) not be
a surviving spouse, and (c) nmaintain as the taxpayer’s hone a
househol d that constitutes the principal place of abode of an
unmarried son or daughter. Sec. 2(b)(21)(A) (i).

Section 2(b)(1) clearly states that “an individual shall be
considered a head of a household if, and only if, such individual
is not married at the close of his taxable year”. The record of
the present case is clear that petitioner was married to Ms.

Godl ey at the close of taxable year 2003. It follows, therefore,

that petitioner is not entitled to head of household filing

2\ decide the issues in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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status for the taxable year 2003. Accordingly, respondent’s
determ nation on this issue is sustained.

2. Joi nt Return

Petitioner, in his petition to this Court, requests that the
“I'RS [Internal Revenue Service] refigure [sic] * * * [his] tax
for 2003 base [sic] on the filing status ‘Married Filing
Jointly’”. In other words, petitioner alleges that he should be
allowed to anmend his filing status on his 2003 tax return from
head of household to married filing jointly. However, respondent
contends that pursuant to section 6013(b)(2)(B) petitioner is not
entitled to file a joint return with his spouse because the
Comm ssioner mailed a notice of deficiency for the taxable year
2003 to petitioner and, after receipt, petitioner tinely filed a
petition in this Court.

Section 6013, in general, entitles married taxpayers to nmake
a joint incone tax return. See sec. 6013(a). Section 6013(b) (1)
further provides even where a taxpayer has filed a separate
return for a taxable year and the tinme prescribed for filing has
expi red, the taxpayer nmay nevertheless make a joint return with
his or her spouse, subject to specified |[imtations. One such
limtation is provided by section 6013(b)(2)(B). Section
6013(b) (2) (B) states:

(2) Limtations for making of election. The election
provided for in paragraph (1) may not be made- -

* * * * * * *
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(B) after there has been nmailed to either spouse, with
respect to such taxable year, a notice of deficiency under
section 6212, if the spouse, as to such notice, files a
petition with the Tax Court within the tinme prescribed in
section 6213;

In the present case, petitioner received the notice of
deficiency issued by respondent, and he filed a tinely petition
with this Court. Therefore, pursuant to section 6013(b)(2)(B)
petitioner is not entitled to nmake an election to file a joint

return with his spouse for the taxable year 2003. See M schel v.

Comm ssioner, T.C Meno. 1997-350. Accordingly, respondent’s

determ nation on this issue is sustained.

3. Earned | nconme Credit

As previously stated, petitioner clainmd an earned i nconme
credit for taxable year 2003 with KM and MH as the qualifying
children. In the notice of deficiency, respondent disallowed the
earned incone credit in full.

Subject to certain limtations, an eligible individual is
allowed a credit which is calculated as a percentage of the
i ndividual’s earned inconme. Sec. 32(a)(l). One such limtation
applies to married individuals. Section 32(d) provides: “In the
case of an individual who is married (wthin the neani ng of
section 7703), this section shall apply only if a joint returnis
filed for the taxable year under section 6013.” Section 7703
provides that “the determ nation of whether an individual is

marri ed shall be nmade as of the close of his taxable year”
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As previously stated, the record of the present case is
clear that petitioner was married to Ms. Godley at the cl ose of
t axabl e year 2003. Therefore, since petitioner did not file a
joint return for taxable year 2003 and, pursuant to our hol ding
in the present case, he is not entitled to file a joint return
with his spouse for the 2003 taxable year, petitioner is not
entitled to an earned incone credit for taxable year 2003.
Respondent’s determ nation on this issue is sustained.

Furthernore, we have considered all of the other argunents
made by petitioner, and, to the extent that we have not
specifically addressed them we conclude they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




