PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2010-70

UNI TED STATES TAX COURT

GRANT A. MCDONALD, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 583-09S. Filed June 8, 2010.

Grant A. McDonal d, pro se.

Rebekah Myers and David W Sorenson, for respondent.

CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned inconme tax deficiencies and section
6663 fraud penalties for petitioner’s 2004 and 2005 tax years.
In the alternative, respondent determned that if petitioner is
not subject to the fraud penalties, he is liable for accuracy-
related penalties under section 6662(a). Petitioner did not
appear at trial and respondent noved for dismssal for |ack of
prosecution, and the Court was disposed to grant the notion as it
related to the incone tax deficiencies. Wth respect to the
fraud penalties, respondent presented evidence in support of his
burden to show that petitioner filed fraudulent returns. W
consi der here whet her respondent has presented clear and
convi nci ng evidence of fraud for petitioner’s 2004 and 2005 tax
years and/ or whether petitioner is subject to the accuracy-
related penalties.

Backgr ound

Petitioner resided in Utah at the tine his petition was
filed. On Schedule A, Item zed Deductions, of his 2004 Form
1040, U.S. Individual Income Tax Return, petitioner clained a
$29, 897 casualty loss in connection with residential real estate.
Petitioner reported that a “casualty” had reduced the $135, 000
val ue of his residence to $100, 100. The $34, 900 reported

casualty was reduced to $29,897 on account of various linmtations
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pl aced upon an individual’s casualty loss clains. Petitioner’s
$34,900 casualty | oss reduced his $49,027 reported incone to an
extent that his tax liability was reduced to $423, thereby
enabling himto obtain an approxi mately $4,500 refund of the
$4,891 that was wi thheld fromhis wage i ncone.

During 2004 petitioner and his wife were separated, and his
wife was living in their residence wthout petitioner.
Petitioner’s 2004 tax return was audited, and respondent’s
revenue agent exam ned the clained casualty | oss. Petitioner
expl ai ned that during 2004 his wife had dug up the basenment. In
support of the casualty loss claimpetitioner presented invoices
for repairs, cancel ed checks, insurance statenments, and two
police reports.

The invoice, in the total anmount of $34,900, reflected
repair and repl acenent of the basenment cenent foundation, outdoor
deck, floors, drapes and w ndow coverings, and appliances,

i ncl udi ng a garage door opener, toilets, and other itens. The

conpany nane shown on the invoice was Designer Real Estate

(Designer). Respondent’s agent attenpted to verify the existence

of Designer by checking the |ocation and attenpting to call the

t el ephone nunber, but no such enterprise was at the designated

| ocation, and the tel ephone nunber was not in service.
Respondent’ s agent al so considered the police reports

petitioner provided and di scovered that one of themreflected
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that the basenent floor had been “broken apart” by petitioner’s
wife and her friends. The other police report reflected that
petitioner had reported that sone of the doors were unl ocked and
that sonme “furniture * * * or bel ongi ngs had been stolen.” Only
t he basenent floor damage, however, was included as part of
petitioner’s casualty loss claimfor Federal tax purposes.

Respondent’ s agent asked petitioner to substantiate the
paynent of the $34,900 to Designer, and petitioner provided
respondent four checks to Designer dated in early 2005 and
totaling $34,900. Respondent’s agent noted that although the
checks were dated in early 2005, they were not cashed until July
and August 2006. The checks were cashed by petitioner’s nephew,
and when respondent’s agent asked petitioner about the delay in
cashing the checks, petitioner admtted that the checks were
backdated in order to show paynent to Designer, that Designer was
actually his nephew, and that the arrangenent between himand his
nephew was a |l oan to finance the home repairs and inprovenents.
Respondent’ s agent checked petitioner’s nephew s tax returns to
determ ne whet her he had reported any inconme regardi ng Designer,
and t he nephew had not reported any such incone.

Respondent’ s agent checked petitioner’s bank records and
determ ned that the issuance and cashing of the four checks,
totaling $34,900, all occurred after respondent’s exam nation of

petitioner’s 2004 tax return had begun. The agent al so
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determ ned that shortly after petitioner’s nephew cashed the
checks, the sane total (%$34,900) reappeared in petitioner’s bank
account. Petitioner related other versions of the paynent for
the alleged repairs or inprovenents but offered no proof in
support of his allegations. The agent al so becane aware that
petitioner had filed for bankruptcy in 2005, and the bankruptcy
filing did not |list Designer as a creditor.

Petitioner’s 2005 incone tax return was al so exam ned
regarding his contributions and busi ness expenses. The agent
allowed a portion of the contributions and disall owed the
remai nder because petitioner was either unable to substantiate
the value of contributed assets or failed to neet the
recor dkeepi ng requirenents.

On petitioner’s 2005 Schedule C, Profit or Loss From
Busi ness, he reported $10, 352 of inconme and $40, 080 of expenses
and clainmed a $29,728 loss fromhis business. Petitioner
descri bed his business as “Handyman Service”, but gave varying
expl anations to the agent as to the type of work actually
performed. The itens clainmed on petitioner’s Schedul e C included
contract |abor; depreciation; enployee benefits prograns; and
travel, neals, and entertainnment. The |argest deduction was
$18, 615 for enpl oyee benefits.

Petitioner was unable to substantiate adequately any of the

cl ai mred Schedul e C deductions, and respondent’s agent disall owed
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the entire $40, 080 clai ned, although he did not change the
reported income of $10,352. Petitioner provided oral
expl anations of the deductions clainmed but did not provide
substantiation or evidence sufficient to satisfy the agent that
any anount was deducti bl e.

Di scussi on

The Court has already upheld the 2004 and 2005 i ncone tax
deficienci es because of petitioner’s failure to prosecute. The
only question renmaining i s whether petitioner is |iable for
section 6663(a) fraud penalties and/or section 6662(a) accuracy-
related penalties with respect to the adjustnents.

Section 6663(a) provides for a 75-percent penalty for any
portion of an underpaynent attributable to fraud. Fraud is
defined as an intentional wongdoi ng designed to evade tax

believed to be owng. Petzoldt v. Conmm ssioner, 92 T.C. 661, 698

(1989). Fraudulent intent is defined as “‘actual, intentional
wrongdoi ng, and the intent required is the specific purpose to

evade a tax believed to be owing.’” Estate of Tenple v.

Comm ssi oner, 67 T.C. 143, 159 (1976) (quoting Mtchell v.

Conmm ssi oner, 118 F.2d 308, 310 (5th Cr. 1941), revg. 40 B.T. A

424 (1939)). If any portion of the underpaynent is attributable
to fraud, the entire underpaynent will be treated as attributable

to fraud unl ess the taxpayer establishes by a preponderance of
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the evidence that part of the underpaynent is not due to fraud.
Sec. 6663(Db).

Respondent has the burden of proving by clear and convi nci ng
evi dence that an underpaynent exists for each of the years in
i ssue and that sonme portion of the underpaynent is due to fraud.
See sec. 7454(a); Rule 142(b). Fraud is never presuned but nust
be established by i ndependent evidence that establishes

fraudul ent intent. Beaver v. Commi ssioner, 55 T.C. 85, 92

(1970). The follow ng indicia have been devel oped by the courts
as “badges of fraud” from which fraudul ent intent can be
inferred: (1) Understating inconme; (2) naintaining inadequate
records; (3) engaging in a pattern of behavior that indicates an
intent to mslead; (4) concealing assets; (5) providing

i npl ausi bl e or inconsistent explanations of behavior; (6) filing

fal se docunents; and (7) failing to provide docunents to the

Comm ssi oner during exam nation. Bradford v. Conm ssioner, 796
F.2d 303, 307 (9th Gr. 1986), affg. T.C. Meno. 1984-601; Cool ey

v. Comm ssioner, T.C Meno. 2004-49. Al though no single factor

is necessarily sufficient to establish fraud, a conbi nation of
several of these factors nmay be persuasive evidence of fraud.

See Bradford v. Commi ssioner, supra at 307-308.

Wth those principles in mnd, we first consider
petitioner’s 2004 tax year and his clainmed casualty |oss

deduction. Petitioner clained a $34,900 casualty |oss that
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reduced $49,027 in incone to such an extent that his tax
l[iability was reduced to $423, thereby enabling petitioner to
obtain an approxi mately $4,500 refund of the $4,891 that was

w thhel d fromhis wage i ncone. Respondent has shown that the
only danmage to petitioner’s honme was to the basenent foundation
and was intentionally caused by his wife. Qher than repairs for
t hat damage, all of the alleged repairs to petitioner’s hone
appear to be renovations or inprovenents.

Section 165(a) permts deductions for |osses not conpensated
for by insurance or otherwi se. Section 165(c) limts the | osses
of individuals to those incurred in a trade or business or any
transaction entered into for profit, or those arising fromfire,
storm shipweck, or other casualty, or fromtheft. To deduct a
| oss as a casualty, petitioner nust have incurred damage by or as
a proximate result of a fire, storm shipweck, or other
casualty, and he nust establish the anount of the |oss resulting
fromthe casualty as distinguished fromother causes. A casualty
has been defined as the total or partial destruction of property
resulting froman identifiable event of a sudden or unexpected

nature. Matheson v. Conmm ssioner, 54 F.2d 537, 539 (2d Gr

1931), affg. 18 B.T.A 674 (1930); Axelrod v. Conm ssioner, 56

T.C. 248, 256 (1971); Durden v. Comm ssioner, 3 T.C. 1, 3 (1944).

Respondent has shown that petitioner did not sustain a

casualty loss and the only damage to petitioner’s hone was
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intentionally caused by a resident/owner. Mre significantly,
respondent has shown that the evidence petitioner offered in
support of his clained casualty | oss deduction was fabricated
after the fact and wholly false and fraudulent. It is clear that
petitioner falsely clained the $34,900 deduction on his 2004
return. Moreover, petitioner continued his pattern of fraud and
deceit by submtting backdated fabricated and fal se docunentation
of honme repair.

Respondent has net the standard of showi ng by clear and
convi nci ng evidence that petitioner intentionally filed a fal se
return for 2004. W accordingly hold that petitioner is |liable
for the section 6663(a) fraud penalty on the entire under paynment
for his 2004 tax year.

Wth respect to the 2005 tax year, respondent disall owed
sonme of petitioner’s contribution deductions for |ack of conplete
substantiation or failure to neet the technical requirements for
deduction. Respondent also disallowed all of petitioner’s
cl ai med Schedul e C busi ness deductions of $40,080 but did not
di sturb the $10, 352 of incone petitioner reported on the 2005
Schedule C. By accepting the incone, respondent accepts that
petitioner did have a business and/or business incone. The
circunst ances regarding the 2005 tax year are different from
those for 2004 in that respondent has not shown for 2005 that

petitioner intentionally and knowi ngly attenpted to evade tax.
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In addition, respondent’s adjustnments are nore technical and nore
inline wwth a routine disallowance for |ack of substantiation or
for failure to neet legal requirenents. For 2005 there is no
shown pattern of deception as there was for 2004 and no show ng
that petitioner intentionally attenpted to evade the tax ow ng.

Accordi ngly, we hold that respondent has not shown that
petitioner is liable for the section 6663(a) penalty for 2005.
Respondent, in the alternative, determ ned that petitioner was
liable for the section 6662(a) accuracy-related penalty for 2005.
To sustain that penalty, respondent has the burden of production.
See sec. 7491(c). There is no question that respondent has net
the burden of production with respect to the accuracy-rel ated
penalty for 2005. Respondent net that burden by evidence show ng
that petitioner failed to maintain adequate records and/or to
substantiate the disall owed contribution and busi ness deducti ons
clainmed on his 2005 tax return. Under the circunstances of this
case where petitioner failed to cone forward and show reasonabl e
cause for the underpaynent, petitioner is liable for the section
6662(a) accuracy-related penalty for the 2005 tax year.

To reflect the foregoing,

An appropriate order of dism ssal

and decision will be entered.




