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MVEMORANDUM OPI NI ON

RUWE, Judge: This case is before the Court on respondent’s
nmotion for summary judgnment and petitioners’ cross-notion for

sunmary judgnment pursuant to Rule 121.! The proceeding arises

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code as anended.
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froma petition for judicial review of the Conm ssioner’s failure
to abate interest under section 6404. See also Rule 280. The
i ssue for decision is whether respondent’s determ nation not to
abate interest with respect to petitioners’ 1993 and 1994 Feder al
inconme tax liabilities was an abuse of discretion.

Backgr ound

The record consists of the parties’ pleadings, their
respective cross-notions for sunmary judgnment, and vari ous
responses, declarations, and nenoranda in support of or
opposition to the notions. At the tinme the petition was filed,
petitioners resided in M ssissippi.

Petitioners’ 1993 and 1994 joint Federal incone tax returns

were filed on April 15, 1994 and 1995, respectively.
Petitioners’ 1993 and 1994 returns were selected for exam nation
on June 6, 1996. No witten comuni cation by respondent was sent
to petitioners with respect to either their 1993 or 1994 taxable
year before that date.?

Betty J. McGaughy (Ms. McGaughy) was the majority
shar ehol der and controlling officer of Tel-Eye International,

Inc. (Tel-Eye), a C corporation. In July 1996, and as a result

2ln their cross-notion for sunmmary judgnment petitioners
all ege that they were first contacted by respondent on Mar. 5,
1996, when they received a notice of audit prepared by Agent
Moni ca Jones. In his anmended response, respondent has shown that
the Mar. 5, 1996, witten correspondence relates to Tel - Eye
International, Inc.’s tax returns and not petitioners’.
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of an ongoing civil exam nation of Tel-Eye' s taxable periods
ended Septenber 30, 1993, and March 31, 1994, the Internal
Revenue Service (IRS) Exam nation Division (ED) formally referred
the exam nation for Tel-Eye' s tax years endi ng Septenber 30, 1993
and 1994, and petitioners’ 1993 and 1994 taxable years to the IRS
Crimnal Investigation Division (CID) for additional
investigation. During the crimnal investigation all civil
exam nation activity in regard to petitioners’ 1993 and 1994 tax
years was suspended.

Activity records indicate that fromJuly 1996 until August
14, 2000, petitioners’ 1993 and 1994 returns were under crim nal
investigation. 1In this regard, an IRS ED agent worked with a CID
agent until crimnal prosecution referrals were made by the I RS
to the U S. Departnment of Justice (DQJ) in June 2000 recomrendi ng
the prosecution of Ms. MGaughy for three section 7206(1)
counts. On August 14, 2000, the DQJ determ ned that prosecution
of the crimnal charges against Ms. MGughy was inappropriate
and declined to prosecute them

Fromthe date of the DQJ crimnal declination letter,
respondent took approximately 14 nonths to conplete the civil
exam nation for petitioners’ 1993 and 1994 tax years. During the
approxi mately 6-nonth period between August 14, 2000, and
February 23, 2001, the DQJ gathered files in its possession and

returned themto the IRS, the CID took appropriate steps to
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formally close the crimnal aspects of petitioners’ case and nade
a recomrendation of further action to a civil fraud coordi nator,
the civil fraud coordinator reviewed the information received and
determned that a civil fraud exam nation woul d be appropri ate,
and the case was returned to the exam nation group for assignnment
to a revenue agent. The civil matter was assigned on February
23, 2001, to Revenue Agent John Lockl ey, who began work on
petitioners’ case on February 26, 2001. M. Lockley was engaged
in neetings with petitioners’ representatives, coordinated

devel opment of the case wth IRS officials, and gathered and

anal yzed relevant information. M. Lockley perfornmed nore than
123 hours of work on petitioners’ case until it was

adm nistratively closed in Novenber 2001, when M. Lockley sent
petitioners’ case to the review staff for issuance of a notice of
defi ci ency.

I n January 2002, approximately 2 nonths after M. Lockely
sent petitioners’ case to the review staff, the review staff
conpleted their review of petitioners’ case and prepared a notice
of deficiency. The notice of deficiency was then forwarded to
the O fice of Chief Counsel in Birm ngham Al abama, for approval
of the assertion of a civil fraud penalty. By March 7, 2002, the
Bi rm ngham Al abama, O fice of Chief Counsel approved the
assertion of the civil fraud penalty and returned the case to the

review staff for issuance of the notice of deficiency. On April
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4, 2002, respondent issued a notice of deficiency to petitioners
inregard to their 1993 and 1994 tax years.

On June 13, 2002, petitioners filed a petition with this
Court at docket No. 9985-02 contesting the notice of deficiency
issued with respect to their 1993 and 1994 tax years. On
February 13, 2003, a decision was entered wherein it was
determ ned that petitioners owed deficiencies and section 6663
penalties for tax years 1993 and 1994. On April 3, 2003, paynent
credits were applied to fully satisfy petitioners’ account with
the IRS. No additional interest accrued after the application of
the credits.

On or about May 26, 2004, petitioners filed separate Forns
843, Caimfor Refund and Request for Abatenent, with the
I nternal Revenue Service (IRS) requesting abatenments of interest
of $38,547.96 for 1993 and $15, 958. 01 for 1994.

On the basis of the facts set forth in the declaration
attached to the notion for summary judgnent, the dates rel evant
to petitioners’ request for review of the Comm ssioner’s failure
to abate interest are as foll ows.

A From April 15, 1994, to June 6, 1996.--April 15,

1994, is the date petitioners filed their 1993
Federal incone tax return. June 6, 1996, is the
date that the 1993 return was sel ected by
respondent for exami nation. (The period before
the first witten contact.)

B. From April 15, 1995, to June 6, 1996.--April 15,

1995, is the date petitioners filed their 1994
Federal incone tax return. June 6, 1996, is the
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date that the 1994 return was sel ected by
respondent for exam nation. (The period before
the first witten contact.)

C. From July 1996 to August 14, 2000.--In July 1996
petitioners’ 1993 and 1994 returns were initially
referred for crimnal investigation and the
crimnal aspects of the investigation were not
cl osed until August 14, 2000. (The period during
the crimnal investigation.)

D. From August 14, 2000, to Novenber 2001.--On August
14, 2000, the DQJ issued a letter formally
declining to prosecute Ms. MGaughy. [In Novenber
2001 respondent’ s exam ni ng agent conpl eted the
exam nation for petitioners’ 1993 and 1994 tax
years with a referral to the relevant review staff
for the issuance of a notice of deficiency.

E. From Novenber 2001 to April 4, 2002.--April 4,

2002, is the date of issuance of the notice of
defi ci ency.

F. From April 4, 2002, to April 3, 2003.--April 3,

2003, is the date after which no further interest
accrued because paynents and credits were applied
to fully satisfy petitioners’ account.

By letter dated Cctober 21, 2004, the IRS disallowed
petitioners’ clains for interest abatenent and advi sed t hem of
the procedure for requesting reconsideration of the determ nation
with the IRS Ofice of Appeals. On Novenber 11, 2004,
petitioners responded with a request for reconsideration.

In late July 2005 respondent’s Appeals Oficer Gayla Onens
was assigned to review, consider, and nmake a determ nation
regardi ng petitioners’ request for reconsideration. Appeals

O ficer Omvens gathered information and records, held a conference

wWith petitioners’ representative, reviewed available information
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and records, and prepared a final determnation letter. On
February 23, 2006, a Full D sallowance-Final Determ nation letter
was issued to petitioners on the grounds that no error or del ay
relating to mnisterial acts nerited abatenent of interest.

Di scussi on

Summary Judgment

Rul e 121(a) permts a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of law.” The noving
party bears the burden of denonstrating that no genuine issue of
material fact exists and that he or she is entitled to judgnment

as a matter of law. Sundstrand Corp. v. Conm ssioner, 98 T.C

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). Facts are
viewed in the Iight nost favorable to the nonnoving party. [d.
When a notion for summary judgnent has been properly nmade and
supported by the noving party, the opposing party may not rest
upon nere allegations or denials contained in that party’s

pl eadi ngs but nust by affidavits or otherwi se set forth specific
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facts show ng that there is a genuine issue for trial. Rule
121(d).

1. Abatenent of |nterest

A. Secti on 6404

Section 6404(e), as in effect for the years at issue,
provided, in pertinent part, as foll ows:

SEC. 6404(e). Assessnents of Interest
Attributable to Errors and Del ays by Internal Revenue
Servi ce. - -

(1) I'n general.--1n the case of any
assessnment of interest on--

(A) any deficiency attributable in whole
or in part to any error or delay by an
of ficer or enployee of the Internal Revenue
Service (acting in his official capacity) in
performng a mnisterial act, or

(B) any paynent of any tax described in
section 6212(a) to the extent that any error
or delay in such paynent is attributable to
such officer or enpl oyee being erroneous or
dilatory in performng a mnisterial act,

the Secretary nay abate the assessnent of all or
any part of such interest for any period. For

pur poses of the preceding sentence, an error or

del ay shall be taken into account only if no
significant aspect of such error or delay can be
attributed to the taxpayer involved, and after the
I nternal Revenue Service has contacted the
taxpayer in witing with respect to such
deficiency or paynent. 3

ln 1996 sec. 6404(e) was anended by the Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, sec. 301, 110 Stat. 1457
(1996), to permt abatenent with respect to “unreasonabl e” error
or delay in performng a “mnisterial or managerial” act. The
anendnent is effective for tax years beginning after July 30,
(continued. . .)
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For purposes of section 6404(e), the term“mnisterial act”
is defined as “a procedural or nechani cal act that does not
i nvol ve the exercise of judgnent or discretion, and that occurs
during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and review by
supervi sors, have taken place.” Sec. 301.6404-2T(b)(1),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987).4 “A decision concerning the proper application of federal
tax law (or other federal or state law) is not a mnisterial
act.” |d.

Section 6404(h) (1) provides the Tax Court with jurisdiction
to review denials of requests for abatenent of interest under an

abuse of discretion standard.® An action constitutes an abuse of

3(...continued)
1996, and is thus inapplicable to the instant case. See Wodral
v. Comm ssioner, 112 T.C. 19, 25 n.8 (1999).

“Tenporary regulations are entitled to the sane wei ght as
final regulations. Peterson Marital Trust v. Conmm ssioner, 102
T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cir. 1996). Final
regul ati ons were pronul gated under sec. 6404 after the years at
i ssue and contain a definition of “mnisterial act” that does not
differ fromthat set forth in the tenporary regul ations. Sec.
301. 6404-2(b)(2), Proced. & Adm n. Regs.

The provision for Tax Court review of interest abatenent
determ nations was enacted as sec. 6404(g). TBOR 2 sec. 302(a),
110 Stat. 1457. The provision was then redesignated after the
years at issue, first as sec. 6404(i) by the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105-206,
secs. 3305(a), 3309(a), 112 Stat. 743, 745, and then as sec.
6404(h) by the Victinms of Terrorism Tax Relief Act of 2001, Pub.
L. 107-134, sec. 112(d)(1)(B), 115 Stat. 2435 (2002). The

(continued. . .)
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discretion if performed in a manner that is arbitrary,

capricious, or wthout sound basis in fact or |aw. Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999). “Congress originally

i ntended by section 6404(e) to sanction abatenent of interest
only where failure to do so ‘would be wi dely perceived as grossly
unfair’, not to provide a renedy enabling taxpayers ‘routinely to

avoi d paynent of interest’.” Mtthews v. Conm ssioner, T.C

Memp. 2008-126 (quoting H Rept. 99-426, at 844 (1985), 1986-3
C.B. (Vol. 2) 1, 844, and S. Rept. 99-313, at 208 (1986), 1986-3
C.B. (Vol. 3) 1, 208).

B. Abatenent for Periods Before First Contact

The flush | anguage of section 6404(e)(1l) expressly limts
the periods for which abatenment under that provision is
avai l able, providing that “an error or delay shall be taken into
account only * * * after the Internal Revenue Service has
contacted the taxpayer in witing with respect to such deficiency
or paynent.” This restriction has been the subject of repeated
judicial interpretation and, w thout exception, applied in
i nst ances where taxpayers have sought abatenent for a period

preceding witten notification fromthe IRS. Matthews v.

Commi ssi oner, supra (citing Krugman v. Conm ssioner, 112 T.C.

5(...continued)
provi sion as enacted and redesi gnated applies to requests for
abatenent after July 30, 1996. TBOR 2 sec. 302(b), 110 Stat.
1458. To avoid confusion, references herein will be to the
current designation.
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230, 239 (1999), Hawksley v. Comm ssioner, T.C Menp. 2000- 354,

Banat v. Commi ssioner, T.C Meno. 2000-141, affd. 5 Fed Appx. 36

(2d Gr. 2001), and Nerad v. Conm ssioner, T.C Meno. 1999-376).

Congressi onal pronouncenents and action both at the tinme of
enact nent of section 6404(e) and upon anendnent of section 6404
after the years at issue strongly buttress adherence to the plain

meani ng of the text. Matthews v. Conmm ssioner, supra. The

| egi sl ative history acconpanying the 1986 enactnent of section
6404(e) notes that section 6404(e)(1) “does not therefore permt
the abatenment of interest for the period of tinme between the date
the taxpayer files a return and the date the I RS commences an
audit, regardless of the length of that time period.” H Rept.
99-426, supra at 844, 1986-3 C.B. (Vol. 2) at 844; S. Rept. 99-
313, supra at 208, 1986-3 C.B. (Vol. 3) at 208.

Petitioners acknow edge the timng restrictions in the flush
| anguage of section 6404(e)(1), as well as the judicial and
| egi slative authorities cited above. Petitioners contend,
however, that the strict interpretation signaled by the statute
nmust be bal anced agai nst, and noderated by, the statenent
contained in the legislative history and often repeated in case
| aw that Congress did “not intend that this provision be used
routinely to avoid paynent of interest; rather, it intends that
the provision be utilized in instances where failure to abate

interest would be widely perceived as grossly unfair.” H Rept.
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99- 426, supra at 844, 1986-3 C.B. (Vol. 2) at 844; S. Rept. 99-
313, supra at 208, 1986-3 C.B. (Vol. 3) at 208. Petitioners
mai ntain that, taking into account both clauses of the foregoing
statenent :

it is obvious that a “grossly unfair” standard nust be

considered in evaluating each unique set of facts and

circunstances. In other words, the statute should be

interpreted based on strict construction of the

| anguage regardi ng dates, anounts, etc.; however, this

strict interpretationis l[imted to producing an

equitable result that is not “grossly unfair.”
Petitioners contend that the “notion of limting the strict
construction of .R C. 8 6404 with a subjective equitable
standard (‘grossly unfair’) is also reflected in an evol ving
policy trend of both the IRS and Congress.” |n support
petitioners cite various revenue procedures and statutory
enact nment s.

Petitioners argue that the “assessnent of interest * * * for
a period of over nine (9) years, clearly runs contrary to the
trend set forth by both the IRS and Congress.” Petitioners
concl ude:

In the present matter, the assessnent of conpound
interest for such a long period of tinme clearly defeats
any notion of fair play and runs contrary to the
evol ving policy denonstrated by the IRS and Congress.

Such “grossly unfair” acts are the limting standard to
whi ch Congress was clearly referring in H Rept. 99-
426, at 844 (1985). Furthernore, this case far exceeds
the scope of “routine” in consideration of the

abat enent of interest.

The present case sets forth unique circunstances
where, in lieu of the trend enhancing the Petitioners’



- 13 -

ability to elimnate and/or mnimze interest charges,
uphol di ng the interest charges against the Petitioners
woul d produce a result that is “grossly unfair” and in
direct conflict with the appllcatlon of the statue as

i ntended by Congress. * *

In Matthews v. Conm ssioner, supra, this Court disagreed

with a simlar argunment that a failure to abate interest would be
“grossly unfair”, stating:

We di sagree for several reasons. First are the
fundanmental and closely related tenets of statutory
construction that (1) a statute is to be interpreted so
as to give effect to its plain and ordinary nmeani ng
unl ess to do so woul d produce an absurd or futile
result, and (2) a statute clear and unanbi guous on its
face nust be regarded as concl usi ve absent an
unequi vocal expression of legislative intent to the
contrary. E.g., Am_ Tobacco Co. v. Patterson, 456 U. S
63, 68 (1982); United States v. Am Trucking
Associations, Inc., 310 U S. 534, 543-544 (1940); Fla.
Hosp. Trust Fund v. Conm ssioner, 103 T.C 140, 152
(1994), affd. 71 F.3d 808 (11th G r. 1996). In the
instant case, the text in issue is a brief statenent of
tenporal limtation, a relatively routine feature of
many taxing statutes. W are hard pressed to see any
absurdity, futility, or anbiguity that would permt the
text of the statute to be overridden by |egislative
hi story, especially by the |egislative expression on
whi ch petitioners rely, which falls far short of an
unequi vocal repudiation of the statutory | anguage.

Rat her, we believe that the two woul d appear to reflect
a harnony of purpose.

Al t hough petitioners attenpt to characterize the
“grossly unfair” clause as a liberalization, the
restrictive nature of the |anguage woul d seem nore
rationally to be interpreted as reiterating the general
narrowness of the relief afforded by the statute. 1In
the legislative history, the “grossly unfair” clause is
followed imMmedi ately by statenents reprising specific
limts inposed by section 6404(e)(1) on the period for
which relief may be avail able, including the rule of
| RS contact. See H Rept. 99-426, supra at 844, 1986-3
C.B. (Vol. 2) at 844; S. Rept. 99-313, supra at 208,
1986-3 C.B. (Vol. 3) at 208. Likew se, the clause is
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i mredi ately preceded by the statenent cauti oning

agai nst routine use to avoid paynent. In that
configuration, we find it particularly difficult to
read the “grossly unfair” clause in the |egislative

hi story as an exception arising fromthe mdst of what
is otherw se a description of the narrowness of the
remedy.

Petitioners have added nothing to the taxpayers’ argunent in

Matt hews v. Commi ssioner, T.C Menp. 2008-126, that persuades us

to reach a contrary result. Accordingly, wth respect to each of
the tax years at issue, petitioners are not entitled to an
abatenent of interest for any period before the first witten IRS
contact (June 6, 1996) regarding liabilities for that year.

C. Abatenent During Crimnal | nvestigation

The parties agree that petitioners’ 1993 and 1994 tax years
were referred to the IRSs CIDin July 1996 and that a crimna
i nvestigation was ongoing until August 14, 2000.

Courts have | ong recogni zed the general policy within the
| RS to suspend resolution of a civil exam nation pendi ng

conpletion of a crimnal exam nation. See, e.g., Badaracco v.

Commi ssi oner, 464 U.S. 386, 399 (1984); United States v. LaSalle

Nat|. Bank, 437 U.S. 298, 311-313 (1978); Matthews v.

Conmi Ssi oner, supra. | n Badaracco v. Conmi ssioner, supra at 399,

the Supreme Court stated: “As a practical matter, therefore, the
Commi ssioner frequently is forced to place a civil audit in

abeyance when a crimnal prosecution is recomended.”
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While a tax fraud investigation conprises both civil and
crimnal aspects, the crimnal aspects dom nate insofar as the
investigation is controlled by the IRS CID. Taylor v.

Comm ssioner, 113 T.C 206, 211-212 (1999), affd. 9 Fed. Appx.

700 (9th Cr. 2001); CGorgie v. Conm ssioner, T.C Meno. 2000-80.

“Such a policy is intended to avoid the conflicts between civil
and crimnal discovery rules, the issues related to w tness
testinmony and self-incrimnation, and the problens of inherent
confusion that could result if civil and crimnal proceedi ngs

were allowed to take place concurrently.” Matthews v.

Commi ssi oner, supra (citing Taylor v. Conm ssioner, supra at

212).
The foregoing and rel ated consi derations nust be wei ghed and
applied by the IRS in deciding howto proceed. Taylor v.

Conmi ssi oner, supra at 212-213. In Taylor v. Conm ssioner, supra

at 213, this Court explained: “The timng of the decision to
defer the civil proceedings until resolution of the crimnal
aspects does not detract fromthe fact that the exercise of
judgnment is required in making such a decision.” Such a decision

is not “considered a ‘mnisterial act.’” 1d.; Hanks v.

Conmi ssioner, T.C. Meno. 2001-319; CGorgie v. Conm ssioner, supra.

Al t hough petitioners acknow edge and do not appear to raise
any direct challenge to the above rule, they posit “that while

the decision to suspend civil activity in itself may not be a
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m nisterial duty, actions prior to and subsequent to the maki ng
of the actual decision may be defined as mnisterial.” W

di sagree with their argunent as applied to the circunstances of

this case. See Gorgie v. Comm ssioner, supra (“The time spent

i nvestigating whether to inpose civil or crimnal fraud
penalties, regardless of petitioners’ guilt or innocence, is not
a ground under section 6404(e) that would all ow respondent to
abate interest.”).

Accordi ngly, we conclude that petitioners are not entitled
to interest abatenent for the period during which they were under
crimnal investigation.

D. Abatenent for Periods From Auqust 14, 2000, to April 3,
2003

Petitioners acknow edge and cite relevant judicial authority
that the nmere passage of tinme does not establish error or del ay
in performance of a mnisterial act. Petitioners’ primary
argunent for relief, however, mrrors the argunent made by the

taxpayers and rejected by this Court in Matthews v. Conm ssioner,

supra. In their cross-notion for sunmary judgnment petitioners
quote extensively from provisions of the Internal Revenue Manual
and express their position as foll ows:

Since the IRS has produced a nunber of records
that are vague, uninformative, and fail to conmply with
its own procedures, the Petitioners have been unable to
specifically allege whether specific mnisterial errors
or acts actually occurred. Due to the IRS s failure to
provi de detail ed records that would allow Petitioners
to make such evaluation, Petitioners claimthat they
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are entitled, as a matter of law, to have such acts
deened favorably to the Petitioners, and regarded by
the Court as being mnisterial in nature. The IRS has
the burden to followits own procedures and the | aw

Q herwi se, the presunption nust be that the IRS did not
followits own procedures and the | aw

It is a well-settled principle that the Internal Revenue
Manual does not have the force of law, is not binding on the IRS,

and confers no rights on taxpayers. Matthews v. Conm ssioner,

supra (citing Fargo v. Conm ssioner, 447 F.3d 706, 713 (9th Gr.
2006), affg. T.C. Meno. 2004-13, Carlson v. United States, 126

F.3d 915, 922 (7th Gr. 1997), Tavano v. Comm ssioner, 986 F.2d

1389, 1390 (1ith G r. 1993), affg. T.C Meno. 1991-237, and Marks
v. Conmm ssioner, 947 F.2d 983, 986 n.1 (D.C. GCr. 1991), affg.

T.C. Meno. 1989-575). Furthernore, even if sone duty of
docunent ati on i ncunbent upon the IRS could be inferred fromthe
| nt ernal Revenue Manual or other pertinent |aw, petitioners’
contentions as applied to the instant case fail under the

ci rcunst ances.

1. Peri od From August 14, 2000, to Novenber 2001

By letter dated August 14, 2000, the DQJ formally declined
to prosecute Ms. MGaughy in regard to petitioners’ 1993 and
1994 Federal income tax years. During the approxi mately 6-nonth
peri od between August 14, 2000, and February 23, 2001, the DQJ
gathered files in its possession and returned themto the IRS,
the CID took appropriate steps to formally close the crim nal

aspects of petitioners’ case and made a recommendati on of further
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action to a civil fraud coordinator, the civil fraud coordi nator
reviewed the information received and determ ned that a civil
fraud exam nati on woul d be appropriate, and the case was returned
to the exam nation group for assignnent to a revenue agent. The
revenue agent’s activity record reveals consistent activity
including neetings wth petitioners’ representatives, neeting and
coordi nati ng devel opnent of the case with IRS officials, and

gat hering and anal yzing relevant information. The revenue agent
performed nore than 123 hours of work on petitioners’ case until
it was admnistratively closed in Novenber 2001, at which tine
the revenue agent sent petitioners’ case to the review staff for

i ssuance of a notice of deficiency.

Petitioners have not pointed to any specific mnisterial
error or delay during this period, and we perceive nothing during
this period that woul d suggest that mnisterial errors or del ays
occurred.

2. Peri od From Novenber 2001 to April 4, 2002

I n January 2002, approximately 2 nonths after the revenue
agent sent petitioners’ case to the review staff, the review
staff conpleted their review of petitioners’ case and prepared a
notice of deficiency. The notice of deficiency was then
forwarded to the O fice of Chief Counsel in Birmngham Al abanma,
for approval of the assertion of a civil fraud penalty. By March

7, 2002, the Birm ngham Al abama, O fice of Chief Counsel
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approved the assertion of the civil fraud penalty and returned
the case to the review staff for issuance of the notice of
deficiency. On April 4, 2002, respondent issued to petitioners a
notice of deficiency in regard to their 1993 and 1994 tax years.

Petitioners have likew se failed to identify or allege any
specific mnisterial error or delay during this period, and we
perceive nothing during this period that woul d suggest that
mnisterial error or delay occurred.

3. Period From April 4, 2002, to April 3, 2003

On June 13, 2002, petitioners filed a petition with this
Court at docket No. 9985-02 contesting the notice of deficiency
issued with respect to petitioners’ 1993 and 1994 tax years. On
February 13, 2003, a stipulated decision was entered wherein it
was determ ned that petitioners owed deficiencies and section
6663 penalties for tax years 1993 and 1994. On April 3, 2003,
paynment credits were applied to fully satisfy petitioners’
account with the IRS. No additional interest accrued after the
application of the credits.

Petitioners have failed to identify any specific mnisteri al
error or delay during this period, and we perceive nothing during
this period that would suggest that a mnisterial error or del ay

occurred.



E. Concl usi on

We concl ude that respondent conmtted no abuse of discretion
in determning that petitioners were not entitled to abatenent of
interest pursuant to section 6404(e)(1) with respect to either of
the years at issue. Respondent’s notion for sunmary judgment
w Il be granted, and petitioners’ cross-notion for summary
judgnment will be denied.

To reflect the foregoing,

An appropriate order and

deci sion for respondent wl|

be entered.




