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SUPPLEMENTAL MEMORANDUM CPI NI ON

MARVEL, Judge: On June 3, 2004, pursuant to Rule 161,?

petitioners filed a tinmely notion for reconsideration of this

“Thi s opinion supplements our previously filed opinion in
McKee v. Conm ssioner, T.C Meno. 2004-115.

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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Court’s Menorandum Opinion in McKee v. Comm ssioner, T.C Meno.

2004- 115 (McKee 1). In MKee |, we denied petitioners’ notion
for reasonable litigation costs because respondent’s position in
the answer was substantially justified and petitioners were not
the prevailing party. See sec. 7430(c)(4)(B)(i). In their
notion, petitioners allege that this Court “commtted substanti al
errors that were material to the decision in * * * [MKee 1].”
Thi s Suppl enental Menorandum Qpi ni on addresses petitioners’

al l egations of error.

Backgr ound

We adopt the findings of fact in our prior Menorandum
Opi nion, McKee |I. For convenience and clarity, we repeat bel ow
the facts necessary for the disposition of this notion.

In a letter to respondent dated August 9, 2002, on behal f of
petitioners, Roland Potter, C P.A , addressed certain proposed
adjustnents to petitioners’ incone tax. M. Potter did not
encl ose any docunents with the letter.

In a notice of deficiency dated March 10, 2003, respondent
determ ned deficiencies in petitioners’ inconme tax for the
t axabl e years 1999, 2000, and 2001. After petitioners and
respondent filed with this Court a petition and an answer,
respectively, respondent held an Appeals O fice conference with
petitioners’ representative. According to Appeals Oficer Melvin

M Chinen, the two main issues in the case were: (1) Wether
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petitioner Robert C. MKee was a dealer in real estate whose
sal es of undevel oped ranch property parcels would be taxed as
ordinary income; and (2) whether certain | osses petitioners
clainmed are limted under sections 1366(d), 465, and 469. As a
result of the Appeals Ofice conference, the parties reached a
settlement. |In resolving the dealer in real estate issue,
pursuant to petitioners’ offer, the parties agreed to treat 50
percent of the parcel sales as sales of dealer property, subject
to ordinary inconme tax, and the other 50 percent as sales giving
rise to capital gains.

Di scussi on

Reconsi derati on under Rule 161 is intended to correct
substantial errors of fact or Iaw and all ow the introducti on of
new y di scovered evidence that the noving party could not have

i ntroduced, by the exercise of due diligence, in the prior

proceeding. Estate of Quick v. Conm ssioner, 110 T.C 440, 441
(1998). This Court has discretion to grant a notion for

reconsi deration and will not do so unless the noving party shows

unusual circunstances or substantial error. |d.; see al so Vaughn
v. Comm ssioner, 87 T.C 164, 166-167 (1986). “Reconsideration

is not the appropriate forumfor rehashing previously rejected
| egal argunents or tendering new |l egal theories to reach the end

result desired by the noving party.” Estate of Quick v.

Conmi ssi oner, supra at 441-442.
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In their notion for reconsideration, petitioners assert
that, (1) contrary to our conclusion in MKee |, they had
provided to respondent all relevant information under their
control, and (2) our determnation that respondent’s position had
a reasonable basis in both fact and |aw failed to consi der
respondent’s position with respect to a proposed increase in tax
under section 453(1)(3).2 1In response, respondent contends that
petitioners’ allegations of error are not based on new evi dence
and nerely restate and el aborate upon argunents petitioners nmade
in MKee I.

A. Presentati on of Rel evant | nformation

In McKee |, we stated:

The only information petitioners had provi ded before
respondent filed the answer was the information
contained in M. Potter’s letter. 1In the letter, M.
Potter set forth petitioners’ disagreenents with
respondent’s proposed adjustnent but included no
supporting docunents or other proof of his assertions.
Respondent was not required to concede the case on the
basis of M. Potter’s letter alone. * * *

Petitioners allege that “the Court was in error in requiring

docunents in Petitioners’ possession when Respondent possessed

2Sec. 453(1) defines deal er dispositions of property for
pur poses of reporting income frominstallnment sales. Sec.
453(1)(3) provides that, for installnment obligations regarding
timeshares and residential |ots as described in sec.
453(1)(2)(B), the tax on paynents received pursuant to the
obligations is increased by the amount of interest determ ned
under sec. 453(1)(3)(B). Carlson v. Conm ssioner, 112 T.C 240,
242-243 (1999).
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all of Athgarvan' sf® tax returns.” According to petitioners,
there were no other rel evant supporting docunents under their
control

Al though the tax returns reported Athgarvan’s incone for the
rel evant taxable years, the tax returns were not indisputable
evi dence of that incone. |Indeed, an audit of a taxpayer’s return
is an attenpt to ascertain the veracity of the statenents made on
the return. Respondent was not required to accept Athgarvan's
tax returns as fact and concede the case on that basis.
Consequently, we find no error in our conclusion in MKee | that
petitioners failed to provide all relevant information under
their control on or before the date respondent filed the answer.

B. Reasonabl eness of Respondent’s Position in the Answer

Petitioners’ second allegation of error involves our
concl usi on regardi ng the reasonabl eness of respondent’s position
on the dealer in real estate issue. In MKee |I, we observed that
“The dealer in real estate issue was a close factual issue, as
evidenced by its 50/50 settlenent.” Petitioners contend,
however, that respondent actually conceded about 88 percent of
the dealer in real estate issue because of concessions of

adj ust ments under section 453(1)(3). Petitioners argue that this

3At hgarvan Enterprises, Inc., was petitioners’ S
cor porati on.
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Court ignored the conceded section 453(1)(3) adjustnents in
determ ning the reasonabl eness of respondent’s position.

To the contrary, this Court thoroughly considered
respondent’s position on the dealer in real estate issue.
Respondent’ s concessi on of adjustnents under section 453(1)(3)
flowed directly fromthe parties’ agreenent to treat petitioner
Robert C. McKee as a dealer in real estate with respect to only
50 percent of the parcel sales. Mreover, even if respondent
settled 88 percent of the total adjustnents related to the deal er
in real estate issue in favor of petitioners, that settl enent
woul d establish only that petitioners substantially prevailed
Wth respect to the dealer in real estate issue. See Bowden v.

Comm ssioner, T.C Meno. 1999-30. Wether petitioners

substantially prevail ed does not affect our determ nation that
respondent’s position was substantially justified. See sec.
7430(c)(4) (A (i) and (B)(i).

C. Concl usion

We have considered petitioners’ remaining argunents and, to
the extent not discussed above, find those argunents to be
irrelevant, noot, or w thout nerit.

Petitioners have failed to denonstrate unusual circunstances
or substantial errors of fact or law. Accordingly, we wll deny

petitioners’ notion for reconsideration.



To reflect the foregoing,

An appropriate order

will be issued.




