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MVEMORANDUM OPI NI ON

MARVEL, Judge: This case is before the Court on
petitioners’ notion for reasonable litigation costs filed
pursuant to section 7430 and Rule 231. Unl ess otherw se

i ndicated, all section references are to the Internal Revenue
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Code in effect at the time petitioners filed the petition, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. When the petition in this case was fil ed,
petitioners’ mailing address was in Witethorn, California.

On Cctober 20, 2003, the day this case was cal endared for
trial, the parties filed a stipulation of settled issues. On
Cct ober 31, 2003, petitioners filed their notion for reasonable
l[itigation costs. After obtaining an extension of tinme in which
to respond, on February 2, 2004, respondent filed an objection to
petitioners’ nmotion. On February 17, 2004, petitioners filed an
additional affidavit pursuant to Rule 232(d).

Nei t her party requested a hearing, and we have concl uded
that a hearing on this matter is not necessary. See Rule
232(a)(2). In disposing of this notion, we rely on the parties’
filings and attached exhibits.

Backgr ound

During 2002, petitioners were selected for audit. 1In a
letter to respondent dated August 9, 2002, on behal f of
petitioners, Roland Potter, C P.A , addressed certain proposed
adjustnents to petitioners’ incone tax. M. Potter did not
encl ose any docunents with the letter.

As an attachnent to a letter dated January 9, 2003,
respondent sent to petitioners Form 4549A, |Inconme Tax Exam nation

Changes, for petitioners’ 1999, 2000, and 2001 taxabl e years.
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In the letter, respondent provided the follow ng explanati on:

Since the statute of limtations will expire for the
1999 year on April 15, we cannot issue a 30 day letter
that would allow you to file a protest to have your
case heard by our Appeals division. W send [sic] you
a statute extension earlier, but since you did not sign
and return the extension[,] April 15 remains the
statute date. |If your case is unagreed, we wll send
you a statutory notice of deficiency. This is a
certified letter than [sic] will allow you to file a
petition to have your case heard in Tax Court. * * *

Respondent al so sent a copy of the Form 4549A and a brief cover
letter dated January 17, 2003, to petitioners’ attorney, Donald
L. Feurzeig.

In a notice of deficiency dated March 10, 2003 (the notice),
respondent determned the follow ng deficiencies with respect to

petitioners’ incone tax:

Year Defi ci ency
1999 $42, 947
2000 73, 891
2001 47,927

The notice contained the following errors: (1) An inconplete
expl anation of Schedule E, Supplenental |ncone and Loss,
adj ustnents, (2) an alternative mninmumtax conputational error
tw ce disallow ng petitioners’ 1999 net operating |loss (NOL), and
(3) mssing conmputations that woul d have expl ai ned the
adjustnents to petitioners’ 1999 NOL.

On March 13, 2003, petitioners filed a petition with this
Court contesting respondent’s determ nations. On April 24, 20083,

respondent filed an answer. Soon thereafter, in a letter dated
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May 5, 2003, petitioners submtted to respondent a section
7430(g) qualified offer in the amunt of $6,000. Respondent did
not accept petitioners’ settlenent offer.

On August 12, 2003, respondent held an Appeal s conference
with petitioners’ representative. Before the conference, Appeals
Oficer Melvin M Chinen had provided to petitioners the
information mssing fromthe notice and had agreed to correct the
conputational error. According to Appeals Oficer Chinen, the
two main issues in the case were: (1) Wether petitioner Robert
C. McKee was a dealer in real estate, whose sal es of undevel oped
ranch property parcels would be taxed as ordinary incone; and (2)
whet her certain |osses petitioners clained are |Iimted under
sections 1366(d), 465, and 469.

As a result of the Appeals conference, the parties reached a
settlenment. In resolving the dealer in real estate issue,
pursuant to petitioners’ offer, the parties agreed to treat 50
percent of the parcel sales as sales of dealer property, subject
to ordinary inconme tax, and the other 50 percent as sales giving
rise to capital gains.

In June 2002, when petitioners retained M. Feurzeig' s |aw
firm Titchell, Maltzman, Mark & Chleyer, P.C. (the law firm,
petitioners agreed to a fee arrangenent of $300 per hour. The

law firm expended a total of 202.8 hours on petitioners’ case.
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Petitioners now seek litigation costs of $31,078.28.1

Di scussi on

Section 7430(a) authorizes the award of reasonabl e
litigation costs to the prevailing party in court proceedi ngs
brought by or against the United States in connection with the
determ nation of incone tax. |In order to receive an award of
reasonable litigation costs, a taxpayer nust exhaust
adm ni strative renedi es and not unreasonably protract the court
proceeding, in addition to being the prevailing party. Sec.
7430(b) (1), (3). Unless the taxpayer satisfies all of the

section 7430 requirenents, we do not award costs. M nahan v.

Conm ssioner, 88 T.C. 492, 497 (1987).

Respondent concedes that petitioners did not unreasonably
protract the court proceeding. Respondent contends, however,
that respondent’s position with respect to the issues in the

notice was substantially justified, that petitioners did not

!According to one statenent in their notion for reasonable
l[itigation costs, petitioners “claimlitigation costs of $29, 800
all of which were incurred after the Statutory Notice of
Deficiency was issued on March 10, 2003”. However, in their
prayer for relief, petitioners ask that we “determ ne that the
award of litigation costs of $31,078.28 is reasonable”. Both the
supporting affidavit attached to the notion and petitioners’
additional affidavit filed pursuant to Rule 232(d) list costs
totaling $31,078.28. After exam ning the detailed summary of the
nature and anmount of each item of costs, for purposes of
di sposing of this notion, we conclude that the court costs and
“fees paid or incurred for the services of attorneys in
connection with the court proceeding” totaled $31,078.28. See
sec. 7430(c)(1).
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exhaust the adm nistrative renedies available to them and that
the costs petitioners claimare unreasonable. In contrast,
petitioners contend that they were the prevailing party with
respect to both the amount in controversy and the nost
significant issue or set of issues, that they exhausted al
avai | abl e adm ni strative renedies, and that the anmount of
litigation costs sought is reasonabl e.

Section 7430(c)(4)(A) and (B)(i) provides that a taxpayer is
a prevailing party if (1) the Comm ssioner’s position in the
court proceeding was not substantially justified, (2) the
t axpayer substantially prevailed with respect to the anmount in
controversy or the nost significant issue or set of issues, and
(3) the taxpayer neets the net worth requirenents of 28 U S. C
section 2412(d)(2)(B) (2000). See also sec. 301.7430-5(a),
Proced. & Adm n. Regs. Although the taxpayer has the burden of
proving that the taxpayer neets requirenents (2) and (3), supra,
t he Comm ssi oner nust show that the Conm ssioner’s position was
substantially justified. See sec. 7430(c)(4)(B)(i); Rule 232(e).

Respondent concedes that petitioners neet the net worth
requi renent of 28 U S. C. section 2412(d)(2)(B). W first
consi der whether respondent’s position in the court proceedi ng

was substantially justified.
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For purposes of deciding a notion for reasonable litigation
costs, section 7430(c)(7)(A) defines the Conm ssioner’s
“position” as the position taken in the court proceeding. In the
present case, respondent took a position when respondent filed an

answer to petitioners’ petition. See Huffrman v. Conm ssioner,

978 F.2d 1139, 1149 (9th Cr. 1992), affg. in part, revg. in part

and remanding T.C. Meno. 1991-144; Maggie Mint. Co. V.

Commi ssioner, 108 T.C. 430, 442 (1997).
The Comm ssioner’s position is substantially justified if it
has a reasonable basis in both fact and law and is justified to a

degree that could satisfy a reasonable person. Huffnman v.

Conm ssi oner, supra at 1147 n.8 (citing Pierce v. Underwood, 487

U.S. 552, 565 (1988)); Rosario v. Comm ssioner, T.C. Mno. 2002-

247; sec. 301.7430-5(c)(1), Proced. & Adm n. Regs. In deciding
whet her the Comm ssioner’s position was substantially justified,
a significant factor is whether, on or before the date the
Comm ssi oner assunmed the position, the taxpayer provided “al
relevant information under the taxpayer’s control and rel evant

| egal argunents supporting the taxpayer’s position to the

appropriate Internal Revenue Service personnel.”? Sec. 301.7430-

2 Appropriate Internal Revenue Service personnel” are those
enpl oyees who are reviewi ng the taxpayer’s information or
argunents, or enployees who, in the normal course of procedure
and adm ni stration, would transfer the information or argunents
to the reviewi ng enpl oyees. Sec. 301.7430-5(c)(1), Proced. &
Adm n. Regs.
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5(c)(1), Proced. & Adm n. Regs.

Petitioners contend that respondent’s position in the answer
was not substantially justified because it was “patently
i ncorrect or not adequately stated to be justified”. 1In so
arguing, petitioners rely on the follow ng statenents respondent
made in the answer: (1) Respondent denied that the three errors
in the notice existed, and (2) respondent denied that certain
adjustnents to petitioners’ incone tax, which respondent
eventual |y conceded, were incorrect. 1In addition, petitioners
assert that M. Potter’s letter of August 9, 2002, had addressed
sone of the adjustnents that respondent | ater conceded.
According to petitioners, respondent’s position in the answer was
not substantially justified because respondent had been
“presented wth undi sputed contrary facts” beforehand.

Al t hough respondent ultimtely conceded certain adjustnents
to petitioners’ inconme taxes for 1999, 2000, and 2001, our focus
is on the information that respondent possessed at the tine of

filing the answer. Rosario v. Conm ssioner, supra. The only

information petitioners had provi ded before respondent filed the
answer was the information contained in M. Potter’s letter. 1In
the letter, M. Potter set forth petitioners’ disagreenents with
respondent’s proposed adjustnent but included no supporting
docunents or other proof of his assertions. Respondent was not

required to concede the case on the basis of M. Potter’s letter
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alone. W agree with respondent that petitioners did not provide
to respondent all relevant information under their control on or
before the date respondent filed the answer.
Moreover, after review ng the extracts from Appeals Oficer

Chi nen’ s Appeal s cl osi ng nenorandum whi ch expl ai ns respondent’s
position, it is clear that respondent’s position in the answer
had a reasonable basis in both fact and |aw that could satisfy a
reasonabl e person. The dealer in real estate issue was a cl ose
factual issue, as evidenced by its 50/50 settlenent. In
addition, with respect to the issue of |osses petitioners
cl ai mred, the Appeal s cl osing nenorandum denonstrates that the
adj ustnments were reasonable, and errors were attributable to the
conplexity of the Code provisions. Respondent has established
t hat respondent’s position was substantially justified, and,
accordingly, we do not treat petitioners as the prevailing party.
See sec. 7430(c)(4)(B)(1).

After concluding that petitioners were not the prevailing
party, we need not consider whether petitioners exhausted their
adm nistrative renedi es or whether the costs petitioners clai ned

are reasonable. See M nahan v. Commi ssioner, 88 T.C. at 497.

We have considered the remai ning argunents of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,

or without nerit.



To reflect the foregoing,

An appropriate order wll

be i ssued.




