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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code), and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Petitioners challenge the outcone of a March 12, 2008,
| nternal Revenue Service (IRS) Appeals collection hearing
determ nation concerning a final notice of intent to levy for
petitioners’ unpaid Federal inconme tax liability for 2005.
Respondent issued a notice of determ nation sustaining the |evy
action and denying petitioners’ request for abatenent of the
additions to tax for 2005 for failure to file, failure to pay the
tax shown on the return, and failure to pay estinmted tax
assessed under sections 6651(a)(1) and (2) and 6654(a),
respectively. The issues for decision are whether petitioners
are liable for the additions to tax for 2005 and whet her
respondent abused his discretion in denying petitioners’ request
for abatenent of the additions to tax and in upholding the |evy
action.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
New York when they filed their petition.

Petitioners married in 1983. They have one daughter who
resides wth them In 2005 Ms. McKenna worked full time as an

i ndependent contractor for Doctor Leonard s Heal thcare Catal ogs
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(Dr. Leonard’s), a nmail order and online health products
business. Dr. Leonard's reported Ms. MKenna s 2005 earni ngs on
a Form 1099-M SC, M scel | aneous Incone. At the tine of trial she
worked for Dr. Leonard s only 1 day a week.

M. MKenna is college educated, with a degree in
engi neering. He conpleted course work but not the thesis for an
MB.A in finance. He held jobs in operations managenent,

i ndustrial engineering, and finance until 2000. From 2000

t hrough the date of trial, M. MKenna renai ned unenpl oyed except
for 6 nmonths during 2005-2006 when a tenporary enpl oynent agency
pl aced himw th the Hongkong and Shanghai Banki ng Corp., USA

The bank fired M. MKenna because he could not control his
anger .

M. MKenna has a long history of nental health issues and
al cohol and substance abuse. Although he believes he has
suffered fromnental health problens since childhood, M. MKenna
did not begin attending therapy sessions and taking nedication
until after the death of a close friend in the md-1990s. As of
trial, he was taking nedication to alleviate the effects of his
ment al and physical health problenms. M. MKenna is not alone in
his struggles. Both Ms. McKenna and their daughter suffer from
mental health issues as well.

M. MKenna is in charge of the household finances,

i ncluding paying bills such as rent and utilities. Although he
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pays sone household bills late, M. MKenna does ultimately pay
t hem

On Decenber 11, 2006, after Ms. MKenna |earned that the IRS
had | evi ed upon the couple’ s joint bank account to satisfy unpaid
incone tax liabilities, M. MKenna filed the couple’s 2001- 2005
Federal inconme tax returns. He did not include paynents for the
bal ances due on the returns. M. MKenna had assuned that M.
McKenna had tinely filed the returns and paid the bal ances
because he had done so in the past. M. MKenna hid
correspondence fromthe I RS under a couch. Wenever Ms. MKenna
asked M. MKenna about their tax returns, he told her that they
were “being taken care of.”

Petitioners received a final notice of intent to | evy dated
June 2, 2007, for years 2001-2004. They received another final
notice of intent to | evy dated October 9, 2007, for years 2001-
2005. As of the Cctober date, petitioners’ unpaid Federal incone
tax liability for 2005 total ed $8,001, consisting of petitioners’
sel f-assessed bal ance due of Federal incone tax of $5, 143,
interest of $855, and additions to tax of $1,157 for late filing,
$643 for |late paynent, and $203 for failure to pay estimted tax.

On Novenber 5, 2007, petitioners filed Form 12153, Request
for a Collection Due Process or Equival ent Hearing, for 2001-
2005. The IRS informed petitioners that because their request

for a hearing for years 2001-2004 was made nore than 30 days past
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the June 2, 2007, notice, their request was too late to warrant a
collection hearing. Instead, the IRS provided an equi val ent
hearing for those years. 1In their petition, petitioners asked
the Court to include 2001-2004 in the Court’s review. However,
the Court granted respondent’s notion to dismss for |ack of
jurisdiction for 2001-2004 because the Court |acks jurisdiction
over equival ent hearings. See sec. 6330(d); Rule 330(Db).

Wth respect to 2005, the IRS provided petitioners with a
col l ection hearing because petitioners’ request for a hearing for
2005 was made within 30 days of the IRS notice dated Cctober 9,
2007. The parties conducted the hearing by tel ephone conference
on March 12, 2008, with solely M. MKenna participating for
petitioners. M. MKenna requested that the I RS abate the
additions to tax for all years 2001-2005 because he had
reasonabl e cause to file and pay |l ate; nanely, his substance
abuse and nental health issues. The settlenent officer inforned
M. MKenna that unless M. MKenna provi ded nore docunentation,
petitioners would not have substantiated reasonabl e cause to
abate the additions to tax.

Nonet hel ess, trying to resolve the case “in the interest of
taxpayer relations”, the settlenent officer proposed abating the
additions to tax for 2002, totaling $4,800, and crediting the
$4,800 toward the unpaid Federal income tax liability for 2005.

By early 2009 petitioners had paid the outstandi ng bal ances for
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2001-2004. In consideration, the settlenent officer requested
that petitioners provide nore substantiation regarding M.
McKenna' s physical and nental problens and that petitioners
conplete a Form 433-D, Install nent Agreement, providing
information to arrange a nonthly installnent plan to pay the
bal ance of the unpaid Federal incone tax liability for 2005.

At no time during the hearing did M. MKenna di spute that
petitioners owed the tax reported on the 2005 return, chall enge
t he appropriateness of the collection action, or offer collection
alternatives for paynment of the Federal inconme tax due.

Petitioners did not provide the information that the
settlenment officer had requested. |RS Appeals issued a notice of
determ nation dated April 30, 2008, sustaining the collection
action for 2005. Petitioners tinely petitioned this Court,
contending in main part that I RS Appeals abused its discretion
by: (1) Pressuring petitioners into a tel ephone conference even
t hough M. MKenna had stressed that the issues were too conpl ex
for himto properly explain by tel ephone and therefore the IRS
shoul d have provided a face-to-face collection hearing; and (2)
denyi ng abatenent of the additions to tax for 2001-2005 despite
the severity of M. MKenna' s nental health and substance abuse

i ssues.
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Di scussi on

Judi cial Review of Collection Hearing Determ nati ons

The Secretary nmay | evy upon property and property rights of
any taxpayer who fails to pay taxes after the Secretary nakes a
noti ce and demand for paynent. Sec. 6331(a). The Secretary nmay
levy with respect to any unpaid tax but only if the Secretary
gives witten notice to the taxpayer 30 days before executing the
Il evy. Sec. 6331(d). The notice nmust advise the taxpayer of the
anmount of the unpaid tax and of the taxpayer’s right to a
hearing. Sec. 6330(a).

| f the taxpayer requests a hearing, an officer or enployee
of the Comm ssioner’s Appeals Ofice with no prior involvenent
Wth respect to the unpaid tax at issue conducts the hearing.
Sec. 6330(b)(1), (3). The Appeals officer verifies that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(c)(1). The taxpayer may raise at the
hearing “any relevant issue relating to the unpaid tax or the
proposed levy”. Sec. 6330(c)(2)(A). The taxpayer may al so raise
chal l enges to the existence or anount of the underlying tax
l[itability at the hearing if the taxpayer did not receive a notice
of deficiency with respect to the underlying tax liability or did
not ot herw se have an opportunity to dispute that liability.
Sec. 6330(c)(2)(B). The phrase “underlying tax liability”

i ncludes the tax deficiency, additions to tax, and statutory
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interest. Katz v. Comm ssioner, 115 T.C. 329, 339 (2000). A

t axpayer may al so chal l enge anounts the taxpayer reported as due

on the original return. Montgonery v. Conmm ssioner, 122 T.C 1,

9-10 (2004).

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed with collection, taking into
account: (1) The verification that the requirenents of any
applicable law or adm nistrative procedure have been net; (2) the
rel evant issues raised by the taxpayer; (3) challenges to the
underlying tax liability by the taxpayer, where permtted; and
(4) whether any proposed collection action bal ances the need for
the efficient collection of taxes with the legitinmte concern of
the taxpayer that the collection action be no nore intrusive than
necessary. Sec. 6330(c)(3).

We have jurisdiction to review determ nations by the
Commi ssioner’s Ofice of Appeals upholding |evy actions. Sec.
6330(d)(1). GCenerally, we consider only those issues that the

t axpayer raised during the section 6330 hearing. Ganelli v.

Comm ssi oner, 129 T.C 107, 112-113 (2007); Magana V.

Commi ssioner, 118 T.C. 488, 493 (2002). However, w thout regard

to a challenge by the taxpayer, the Court has jurisdiction to
review the Appeals officer’s mandated verification under section

6330(c) (1) that the Conm ssioner has net the requirenents of any
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applicable law or admnistrative procedure. Hoyle v.

Comm ssioner, 131 T.C 197, 202-203 (2008).

Where the underlying tax liability is properly at issue, the
Court reviews the Conm ssioner’s determ nation de novo. Sego V.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176, 181-182 (2000). The Court reviews determ nations
regardi ng proposed collection actions for abuse of discretion.

Sego v. Conmmi ssioner, supra at 610; Goza v. Conm Ssi oner, supra

at 182. An abuse of discretion occurs when the Conm ssi oner
exerci ses discretion without sound basis in fact or | aw Mur phy

v. Comm ssioner, 125 T.C. 301, 308 (2005), affd. 469 F.3d 27 (1st

Cir. 2006).

Respondent does not contest the fact that petitioners did
not receive a notice of deficiency or otherw se have an
opportunity to dispute their liability for 2005. Therefore, the
underlying tax liability for 2005 is properly at issue and we

review it de novo. See Montgonmery v. Commi SSioner, supra.

1. Tel ephone Conference

Nothing in the record indicates that petitioners requested a
face-to-face collection hearing. M. MKenna did not raise the
i ssue during the tel ephone conference. Petitioners’ first
mention of the issue is in their petition.

The Court considers only argunents, issues, and ot her

matters raised at the collection hearing or otherw se brought to
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the attention of I RS Appeals. Mgana v. Conm SSioner, supra;

sec. 301.6330-1(f)(2), Q&A-F3, Proced. & Adm n. Regs. Even if
petitioners had requested a face-to-face hearing, the lawis well
settled that the Conm ssioner is not required to provide a face-

to-face neeting. Katz v. Commi ssioner, supra at 336-338. That

IS because the Comm ssioner has finite resources and because
heari ngs conduct ed under section 6330 are informal proceedi ngs,
not formal adjudications. 1d. Thus, while taxpayers are
generally entitled to a face-to-face hearing, the | aw does not
invariably require a face-to-face neeting, and the Conm ssioner
may conduct the hearing by tel ephone or by correspondence. |[d.
at 337-338; sec. 301.6330-1(d)(2), &A-D6 and D7, Proced. &
Adm n. Regs.

[11. Chall enge to the Underlying Tax Liability

A taxpayer bears the burden of proving that the underlying

tax liabilities are incorrect. Rule 142(a); Wlch v. Helvering,

290 U. S, 111, 115 (1933). However, the Comm ssioner bears the
burden of production with respect to the additions to tax. Sec.

7491(c); Higbee v. Comm ssioner, 116 T.C. 438, 446 (2001). To

meet that burden, the Comm ssioner nmust offer sufficient evidence
to indicate that it is appropriate to inpose the rel evant

addi ti on. Hi gbee v. Commi ssioner, supra at 446. Once the

Comm ssi oner neets his burden of production, the taxpayer bears

the burden of proving error in the determ nation, including
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provi di ng evidence of reasonable cause or other excul patory
factors. 1d. at 446-447

A. Failure To File Under Section 6651(a)(1)

A taxpayer who fails to file a return is subject to an
addition to tax in the anmount of 5 percent of the tax for each
month or fraction of a nonth during which the failure continues,
not to exceed 25 percent in the aggregate. Sec. 6651(a)(1).
Respondent net the burden of production by produci ng Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, show ng that petitioners filed their 2005 Federal incone

tax return on Decenber 11, 2006. See Davis v. Conm ssioner, 115

T.C. 35 (2000) (Form 4340 provides presunptive evidence that a
tax has been validly assessed).

A taxpayer will not be liable for an addition to tax under
section 6651(a)(1l) if the taxpayer can show that the failure to
file was due to reasonabl e cause and not due to willful neglect.

United States v. Boyle, 469 U S. 241, 245-246 (1985). Reasonable

cause exi sts when a taxpayer exercises ordinary business care and
prudence and i s nonethel ess unable to file his return by the date
prescribed by law. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
WIlIlful neglect is defined as a “conscious, intentional failure

or reckless indifference.” United States v. Boyle, supra at 245.

Petitioners contend that M. MKenna's substance abuse and

mental health i ssues constitute reasonable cause. This Court has



- 12 -
hel d that drug and al cohol abuse and nmental incapacity are not
necessarily reasonabl e cause to relieve the taxpayer of liability

for the failure to file addition to tax. Hazel v. Commi ssi oner,

T.C. Meno. 2008-134; Tanberella v. Conm ssioner, T.C. Meno.

2004-47, affd. 139 Fed. Appx. 319, 321 (2d Gr. 2005). |In Hazel

and Tanberella, the Court |ooked to testinony from w tnesses,

besi des the self-serving testinony of the taxpayer, to determ ne
t he degree of the taxpayer’s nental incapacity. The Court also

sought to deci de whether the taxpayer was capabl e of continuing

or managi ng his personal business and affairs and whet her the

t axpayer provided any docunents buttressing the taxpayer’s

posi tion.

M. MKenna testified credibly regarding his substance abuse
and nental health issues, stating these issues caused his
enpl oynment problens. However, at no tine did he assert he was
unable to carry on responsibilities related to the household
finances, including preparing and filing Federal inconme tax
returns and payi ng the bal ances shown on the returns.

Ms. McKenna, in her testinony, nentioned her daughter’s and
her own nmental health issues, but she did not expound on this
statenent or corroborate M. MKenna's nental incapacity.

M. MKenna was in charge of his famly’s finances during

2005. He paid the rent and the other household bills. These
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actions indicate M. MKenna's ability to sufficiently nanage the
famly’s househol d finances.

This Court has held that time spent in a drug and al cohol
treatnment center that overlaps wth the statutory deadline for
filing a tax return is reasonable cause for failure to file such

a return. Har bour v. Conm ssioner, T.C. Menp. 1991-532.

Petitioners offered no testinony or docunentary evi dence
indicating that M. MKenna was hospitalized for his nental
health or substance abuse problens at the tinme petitioners’ 2005
Federal inconme tax return was due. It is inportant to note that
t he taxpayer in Harbour was found to have proven reasonabl e
cause, not because he was nentally incapacitated, but because he
was physically incapacitated by his stay in the treatnent center.

M. MKenna did provide one other piece of evidence
concerning his nental state, a letter fromDavid L. Speights,
Ph.D. The letter describes M. MKenna's inability to
participate appropriately in social or occupational settings
where interaction with cowrkers is necessary. Dr. Speights also
stated that M. MKenna has superior intelligence and can perform
hi ghly technical tasks, as long as they require “little
interaction with coll eagues.”

The act of tinely filing one’s Federal incone tax returns
fits into neither a social nor an occupational context, which is

where Dr. Speights explains that M. MKenna has the nost
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difficulty. M. MKenna s social awkwardness does not di m nish
his intellectual capacity, as Dr. Speights noted in his letter.
The |l etter does not support petitioners’ premse that M. MKenna
could not tinely file the couple’ s Federal incone tax return
Additionally, Ms. MKenna herself could have but did not
tinely file petitioners’ joint 2005 tax return. She testified
that she was working full time in 2005 and that M. MKenna took
care of the couple’s incone tax return responsibilities. The
i ncapacity of one taxpayer is not an excuse for the other
taxpayer on a joint return not to tinely file the return.

Fanbr ough v. Conm ssioner, T.C Meno. 1990-104 (taxpayer could

not rely on tending to his wife’'s and brother’s illnesses as
reasonabl e cause for failure to file his Federal incone tax
returns because he was not personally incapacitated).

Al though the Court is synpathetic to petitioners’ nental
heal th issues, petitioners have failed to establish that they had
reasonabl e cause for their failure to tinely file their joint

Federal incone tax return for 2005. See Hi gbee v. Conni ssi oner,

116 T.C. at 446-447; Hazel v. Conmmi ssioner, supra. Therefore,

petitioners are liable for the addition to tax for failure to
file, and respondent did not abuse his discretion in declining to
abate the addition to tax for late filing of the 2005 Feder al

i ncone tax return.
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B. Fai lure To Pay | ncone Tax Under Section 6651(a)(2)

A taxpayer is liable for an addition to tax if he fails to
pay the anobunt shown as tax on any return specified in section

6651(a)(1). Sec. 6651(a)(2); Cabirac v. Conm ssioner, 120 T.C

163, 170 (2003). The ampbunt added to the tax is 0.5 percent for
each nonth or fraction of a nmonth during which the failure
continues, not to exceed 25 percent of the tax in the aggregate.
Sec. 6651(a)(2). |If the taxpayer can show that the failure to
pay the tax was due to reasonabl e cause and not w | ful neglect,
no amount will be added to the tax shown on his return. 1d.

Form 4340 shows that petitioners filed their 2005 Feder al
income tax return on Decenber 11, 2006, the IRS assessed the
bal ance due of $5, 143, and petitioners did not pay the tax.
Therefore, respondent nmet his burden of production pertaining to
the addition to tax for failure to pay the anbunt shown as tax on
a Federal incone tax return.

The test for reasonable cause for failure to pay is the sane
as the test for reasonable cause for failure to file. As
di scussed above, petitioners have not established that they had
reasonabl e cause for filing their 2005 Federal inconme tax return
|ate or for paying their 2005 bal ance |late. Therefore,
petitioners are liable for the addition to tax for failure to pay
the tax shown on the 2005 return, and respondent did not abuse

his discretion in not abating this addition to tax.
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C. Fai lure To Pay Esti mated Tax Under Section 6654

A taxpayer who is either self-enployed or an i ndependent
contractor is liable for an addition to tax for failure to pay
estimated i ncone tax. Sec. 6654(a). The Code requires a
t axpayer with adjusted gross incone of |ess than $150,000 to nake
estimated paynents in the | esser of 90 percent of the tax due for
the current year or 100 percent of the tax shown on the return
for the preceding year. Sec. 6654(d)(1)(B). Petitioners are
subj ect to section 6654 because of Ms. McKenna’s inconme from
wor ki ng as an i ndependent contractor for Dr. Leonard's. She
testified that Dr. Leonard s did not withhold taxes and that it
was her responsibility to do so.

Respondent established that petitioners nade no estimated
tax paynents for 2005 and that petitioners had a bal ance due of
$5, 143. Respondent al so provided a Form 4340 show ng t hat
petitioners had a Federal incone tax liability of $13,602 for
2004. Therefore, respondent met his burden of production for the
addition to tax for failure to pay estimated incone tax. See

Wheel er v. Comm ssioner, 127 T.C. 200, 211 (2006), affd. 521 F.3d

1289 (10th Cr. 2008).

Reasonabl e cause is not a defense for an underpaynent of
estimated tax. Sec. 1.6654-1(a)(1), Incone Tax Regs.
Nonet hel ess, section 6654(e) sets forth three exceptions where

the addition to tax will not be inposed: (1) Were the tax due
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is less than $1,000; (2) where no liability existed for the prior
year; or (3) where the Secretary determ nes that inposition of
the tax woul d be agai nst equity and good consci ence due to
unusual circunstances or for taxpayers who are disabled or are at
| east age 62 and newly retired.

The record indicates that in 2005 petitioners were younger
than age 62. Petitioners testified as to their physical and
mental health issues but did not provide corroborating evidence
showi ng that the severity of their difficulties warranted
respondent’ s refraining under section 6654(e) frominposing the
addition. Moreover, petitioners provided no information
regarding the nental health issues of Ms. MKenna, whose work as
an i ndependent contractor generated the estimated tax liability.
She worked full time, indicating that she had the nental capacity
to ensure that her estinmated taxes were paid.

Thus, for the foregoing reasons, petitioners are |liable for
the addition to tax for failure to pay estimated tax, and
respondent did not abuse his discretion in inposing the addition
to tax for failure to pay estimted tax.

| V. Concl usi on

Reviewi ng the record as a whole, we find that petitioners
are liable for the three additions to tax for 2005 under sections

6651(a)(1) and (2) and 6654(a) and that respondent did not abuse
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his discretion in denying petitioners’ request for abatenent of
the additions to tax or in upholding the |evy action.

The Court has considered all argunments nmade in reaching our
decision, and to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered for

respondent.



