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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in Federal incone tax of
$6, 448 for the 2000 taxable year. The issue for decision is
whet her unal | ocated support paynents constitute “alinony or
separ ate mai nt enance paynents” that petitioner may deduct under
section 215.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulated facts and the related exhibits are incorporated
herein by this reference. At the tinme of filing the petition,
petitioner resided in Edgewater, Maryl and.

Petitioner was previously married to Sandra L. M Ski mm ng
(Ms. McSkimm ng). They have three children: (1) Brian
McSki mming (Brian), born Cctober 28, 1978; (2) Daniel MSkinm ng
(Daniel), born June 14, 1981; and (3) Megan MSki nm ng, born My
23, 1984,

On May 27, 1993, Ms. McSkimmng filed an action for divorce
in the Suprenme Court of the State of New York, County of Erie
(New York court). Petitioner executed a stipulation on March 18,
1994, entering into a pendente lite arrangenent in which he woul d
pay Ms. McSkimm ng the sum of $400 per week “as and for
unal |l ocated famly support, commencing inmediately.” The
stipul ati on not ed:

That in consideration for the above referenced famly

support, the Plaintiff, SANDRA L. McSKI MM NG shall be

responsible to pay for nortgage paynents on the marital
resi dence, honmeowner’s insurance at the narital
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resi dence, gas/oil, electric, telephone, water/sewer,
cabl e, food, and piano and danci ng | essons pending the
trial and determ nation of this action.

A judgnent of divorce was filed with the New York court on
January 23, 1996

Certain unresol ved financial issues were addressed during a
proceedi ng on June 28, 1996, before an Oficial Matrinonial
Ref eree of the New York court. M. MSkinmm ng and petitioner
were both represented by counsel, who entered into the follow ng
oral stipulation on behalf of their clients:

[Ms. McSkimm ng's attorney]: Wth respect to
mai nt enance, M. MSkinmm ng agrees to pay to Ms.
McSki mm ng the sum of fifteen thousand doll ars per year
for five years, and then an additional ten thousand
dollars a year for the next three years for a total of
ei ght years. |It’'s been agreed that if Ms. MSkinm ng
either remarries or co-habits with sonmeone who is not a
relative, which she is doing now, she will still be
entitled to one-half of the bal ance of the maintenance
due at the tinme of her remarriage.

* * * * * * *

[Ms. McSkimm ng's attorney]: Wth respect to the
i ssue of -- the maintenance shall be paid on a weekly
basis. Wth respect to the issue of child support --

[Petitioner’s attorney]: Excuse ne. M.
McSkimmng will continue to pay the four hundred
dol | ars per week unal | ocated mai nt enance and support

until M. Cnelli conpletes his report and we have a
subsequent order with regard to mai ntenance and child
support.

[Ms. McSkimm ng’s attorney]: Yeah. Wth respect
to the child support, right now there is not an
agreenent as to the — either applicability or non-
applicability of the Child Support Standards Act as
there are sonme issues, as [petitioner’s attorney]
eluded [sic] to, to be investigated by M. Cinelli.
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Therefore, that prior order shall continue, and upon

M. Cnelli’s report back to the Court, we will then
hopefully conme to an agreenent on the amount of child
support to be paid, or, if not, we will, of course, set

it down for further proceedings to make that ultimte
determ nation. But we are not making that
determ nati on today.

* * * * * * *

THE REFEREE: * * * |t would seemto ne that once

that visitation schedule has been set, it is sinply a

matter of cal cul ati on between yoursel ves and your

attorneys as to howto then prorate the anount of

support that’s going to be paid and how to break out of

t he present unall ocated support, the figure of support

and mai ntenance. Therefore, you shouldn’t have to

appear in front of the Court so long as there is

cooperation with M. Cnelli with regard to setting

forth sone reasonable visitation. * * *

There was no further proceeding to fix a specific anmunt as
to child support.

Ms. McSkimming had remarried by 2000.! Petitioner
neverthel ess paid Ms. MSkinmm ng $400 per week during 2000, for a
total sum of $20, 800. 2

During the year in issue, petitioner and Ms. MSki mm ng had
joint custody of their three children. M. MSkinm ng had
physi cal custody, while petitioner had the right to reasonabl e

and liberal visitation.

1 Petitioner is uncertain of the year when Ms. M Ski nmi ng
remarried, believing that her remarriage occurred sonetine from
1996 to 1998.

2 The record indicates that Ms. MSki nm ng did not include,
in her Federal incone tax return for the 2000 taxable year, any
portion of this anmount as gross inconme under secs. 61(a)(8) and
71(a).
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Petitioner filed a tinmely Form 1040, U.S. Individual Incone
Tax Return, for the 2000 taxable year. Petitioner clainmed a
dependency exenption deduction for Daniel and a deduction for
alinmony paid in the anpbunt of $20, 800.

Respondent determ ned that petitioner was not entitled to a
deduction for alinony paid for the 2000 taxabl e year.
Di scussi on?®

Paynents to support children generally are not deducti bl e.
Sec. 71(c). However, alinobny or separate maintenance paynents
general ly are deductible by the payor spouse. Sec. 215. Alinony
or separate maintenance paynents are defined by section 71(b),
whi ch provides in part:

SEC. 71(b). Alinony or Separate Mintenance
Paynent s Defi ned. --For purposes of this section--

(1) I'n general.—The term “alinony or
separate mai ntenance paynent” nmeans any paynment in
cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunment
does not designate such paynent as a paynent
which is not includible in gross income under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally

8 Since there is no material factual dispute, we decide the
issue in this case without regard to the burden of proof. See
sec. 7491; Rule 142(a); Hi gbee v. Conm ssioner, 116 T.C. 438
(2001).
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separated from his spouse under a decree of

di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers
of the same household at the tinme such
paynment is made, and

(D) there is no liability to nmake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
deat h of the payee spouse.

We |l ook to the ternms of the applicable instrunment, or to
State law, if the instrunent is silent on the matter. See Kean

v. Conm ssioner, T.C. Menob. 2003-163. Under New York law, child

support is “a sumto be paid pursuant to court order or decree hy
either or both parents or pursuant to valid agreenment between the
parties for care, maintenance and educati on of any unemanci pated
child under the age of twenty-one years.” N Y. Dom Rel. Law
secs. 236, 240 (McKinney 2003). 1In contrast, an award of
“mai nt enance” shall term nate upon the death of either party in
an action for divorce or upon the recipient’s valid or invalid
marriage. 1d. sec. 236. Upon application of either party, a New
York court may annul or nodify any prior order or judgnment as to
mai nt enance or child support. [d.

In the present case, Ms. M Ski mm ng had physical custody of
the children during the year in issue. Moreover, she had
remarried before 2000, and pursuant to the oral stipulation of
June 28, 1996, one-half of any bal ance of nmi ntenance paynents

becane due at the tinme of her remarriage. Petitioner
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nevert hel ess conti nued to make paynents of $400 per week in 2000.
| f such paynents were for alinony or maintenance, as petitioner
contends, his obligation to nmake such paynents woul d have ended
ei ther under New York | aw or under the ternms of the oral
stipulation. His continuing to make paynents after M.
McSKkimm ng’s remarriage and her physical custody of the children
are factors that mlitate in favor of characterizing such
paynments as for child support and not for alinony or separate
mai nt enance.* W sustain respondent’s determ nation regarding
this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.

4 W realize that, of petitioner’s three children, Brian
was at |east 21 years old during 2000 and that New York |aw
defines child support as “a sumto be paid * * * for care,
mai nt enance and education of any unemanci pated child under the
age of twenty-one years.” N Y. Dom Rel. Law secs. 236, 240
(McKi nney 2003) (enphasis added). However, under New York | aw,
petitioner would still have to nmake child support paynents at the
full amount until he filed an application wth a New York court
and recei ved approval to nodify such paynment anmount. In any
event, even if they were alinony paynents, they would be
voluntary and as such would still not be deducti bl e by
petitioner.




