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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $44, 941
in petitioner’s Federal inconme tax for 2002 and additions to tax
under sections 6651(a)(1) and (2) and 6654(a). After
concessions, the issues for decision are whether petitioner
performed services as an enpl oyee and whether he is |liable for

the additions to tax. Unl ess otherwi se indicated, all section
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references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rules
of Practice and Procedure.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Texas at the tine that he filed his
petition. During 2002 he resided in Arizona.

Commenci ng in 2001 and ending in 2004, petitioner perforned
services as a project manager for Boyle Energy Services and
Technol ogy, Inc. (Boyle Energy). Boyle Energy hired petitioner
because of his know edge of power plants and specialized
knowl edge and expertise in industrial pipe fitting. H's work for
Boyl e Energy focused on industrial cleaning of steampiping in
power plants as part of the process of reconm ssioning the
plants. Petitioner received no training from Boyl e Energy
regarding either its procedures or on industrial pipe fitting.
Petitioner’s training by Boyle Energy was restricted to teaching
hi m t he recomm ssi oni ng process of the conpany.

Petitioner’s work for Boyle Energy was on a project-by-
project basis. He had authority to supervise the personnel of
Boyl e Energy and of client conpanies. Petitioner did not have
any hiring or firing authority over Boyle Energy personnel and

had to contact Boyle Energy before renoving its personnel froma
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job site. Petitioner had a credit card with the nane of Boyle
Energy on it and a business card with the conpany logo on it.

Petitioner invoiced Boyle Energy for services rendered per
project. The invoices and the subsequent paynents were at a rate
of $500 per day for petitioner’s |abor during 2002. Petitioner
did not provide Boyle Energy with tinesheets. Boyle Energy paid
t he amount shown on petitioner’s invoices and issued to
petitioner a Form 1099-M SC, M scel | aneous | ncone, for 2002,
reporting $126, 760 as nonenpl oyee conpensation. Petitioner
received a Form 1099 from Boyl e Energy for each of the years
2001, 2002, 2003, and 2004. He never received a Form W2, Wage
and Tax Statenent, from Boyl e Energy.

Petitioner failed to file a Federal incone tax return for
2002. For that year he received conpensation of $126, 760 from
Boyl e Energy, $267.05 of short-termcapital gain, and $2 of
interest incone. No Federal inconme tax was w thheld fromany of
the amounts that petitioner received, and he failed to nmake any
paynments of estimated taxes during 2002.

The I nternal Revenue Service (IRS) prepared a substitute for
return under section 6020(b) with respect to petitioner’s Federal
income tax liability. In the notice of deficiency, the IRS
determ ned that petitioner was |liable for self-enploynent tax on

the incone received from Boyl e Energy.
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OPI NI ON

Petitioner clains that he was an enpl oyee of Boyl e Energy
and not an i ndependent contractor |iable for self-enploynent
taxes. He initially clainmed that Boyl e Energy shoul d be
responsi ble for the inconme taxes that were not withheld. By the
conclusion of the trial, however, he understood that the issues
remai ning in dispute were his liability for self-enpl oynent tax
and the additions to tax for failure to file a tax return,
failure to pay tax due on a return, and failure to nmake esti mated
tax paynents.

Respondent contends that petitioner is liable for self-
enpl oynent tax under sections 1401(a) and 1402. Respondent
argues that petitioner was not an enpl oyee under the definition
set out in section 3121(d). See sec. 1.1402(c)-3(a), |ncone Tax

Regs. Respondent relies on the test set out in Breaux & Daigle,

Inc. v. United States, 900 F.2d 49, 51 (5th Gr. 1990) (citing

United States v. Silk, 331 U S 704, 716 (1947)), and the

followng factors: (1) Degree of control, (2) opportunities for
profit or loss, (3) investnent in facilities, (4) permanency of
relation, and (5) skill required in the operation in question.
The list is not exclusive, and no one factor is controlling. 1d.
Respondent argues that the degree of control by Boyle
Energy, the |ack of permanency in the relationship, and the skil

required in petitioner’s work supports respondent’s contention
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that petitioner was an i ndependent contractor during 2002.
Respondent concedes that the |ack of opportunities for profit or
investnment in the facilities supports petitioner’s contention
that he was an enpl oyee. Recognizing that this is a close case,
respondent argues that the understanding of the parties to the

contract should be given weight. See McCormck v. United States,

209 &t. O. 331, 531 F.2d 554, 560 (1976): Herman v.

Conmi ssioner, T.C. Menp. 1986-590; Steffens v. Conm ssioner, T.C.

Menp. 1984-592; Bot hke v. Commi ssioner, T.C Meno. 1980-1;

Springfield Prods., Inc. v. Conmi ssioner, T.C Meno. 1979-23;

Harris v. Commi ssioner, T.C Meno. 1977-358.

Respondent asserts:

Petitioner contends that there was an ongoi ng
di spute with Boyle Energy regarding his status.
Petitioner acknow edges, however, that he worked under
this arrangenent from 2001 until he ended the
relationship in 2004 for unrelated reasons. |If there
was a valid dispute as to his status, petitioner
essentially acqui esced to Boyl e Energy’s understanding
of his status by continuing to work under this
arrangenment. And despite the availability of persons
aware of his enploynent status and relationship with
Boyl e Engi neering [sic] over the period in question,
such as M ke Boyl e and D ane Gagnon, petitioner did not
obtain any evidence to corroborate his testinony where
it is at variance with docunentary evi dence.

O course, respondent al so could have called w tnesses concerning
the nature of the relationship between petitioner and Boyl e

Energy. Because petitioner’s testinony was credible with respect
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to his arrangenments with Boyl e Energy, the absence of
corroborating evidence is not determnative. Cf. Boyd v.

Comm ssi oner, 122 T.C 305, 320 (2004).

Petitioner’s acquiescence in Boyle Energy’s treatnment of him
as an independent contractor for tax purposes is troubling. As
di scussed bel ow, he has presented no reasonabl e excuse for his
failure to file a return and pay the incone tax due. On the
l[imted record that we have, however, we conclude that petitioner
was an enpl oyee of Boyl e Energy during 2002 and shoul d have been
treated as such for tax purposes.

In respondent’s pretrial nmenorandum respondent referred to
section 7491(a) and asserted that petitioner had failed to
produce any evi dence that he was an enpl oyee and not an
i ndependent contractor of Boyle Energy. At trial, however, the
nature of petitioner’s enploynment was the subject of his
testinony, and his testinony was credible. In the posttrial
brief, respondent does not challenge the credibility of
petitioner’s testinony and acknow edges that some of the rel evant
factors favor petitioner. Respondent does not address section
7491(a)(1) in the posttrial brief. Thus respondent does not
claimthat any of the limtations in section 7491(a)(2) prevent
application of the general rule that:

SEC. 7491. BURDEN OF PROCF.

(a) Burden Shifts Were Taxpayer Produces
Credi bl e Evi dence. - -
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(1) General rule.--1f, in any court

proceedi ng, a taxpayer introduces credible

evidence with respect to any factual issue

rel evant to ascertaining the liability of the

t axpayer for any tax inposed by subtitle A or

B, the Secretary shall have the burden of

proof wth respect to such issue.
We concl ude that the burden of proof in this case shifted to
respondent.

We are not persuaded that the factors relied on by
respondent prove that petitioner was an i ndependent contractor
Wi th respect to the services that he performed for Boyl e Energy.
Nei t her the degree of control exercised by Boyle Energy nor the
anount of skill possessed by petitioner distinguishes his
situation fromthat of a supervisory enployee. W are not
persuaded that a job that continued from 2001 into 2004 can be
descri bed as “inpermanent”. Respondent acknow edges that ot her
factors favor petitioner. On the record that has been made, we
concl ude that respondent did not carry the burden of proof.
Petitioner is not |iable for self-enploynent tax for 2002.

Respondent al so had the burden of production wth respect to
the additions to tax under sections 6651(a) and 6654. See sec.
7491(c). Petitioner stipulated that he failed to file a return
for 2002 and that a substitute tax return was prepared under

section 6020(b). Respondent introduced evidence that petitioner

also failed to file a return for 2001.
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Section 6651(a) inposes additions to tax for failure to file
a return and failure to pay the anount shown as tax on a return.
Petitioner’s only explanation of his failure to file a return for
2002 is that he did not want to sign a return saying that he was
an i ndependent contractor. He has no reasonabl e cause, however,
for failing to file a return reporting that he received $126, 760
i n conpensation and other anounts of inconme during 2002. The
failure of Boyle Energy to withhold taxes that should have been
wi t hhel d neither excuses petitioner’s failure to file the return
and pay the taxes nor relieves himof the additions to tax under

section 6651(a). See Escandon v. Comm ssioner, T.C Meno. 2007-

128; Lucas v. Commi ssioner, T.C Meno. 2000-14.

Section 6654 inposes an addition to tax when a taxpayer
fails to make a required installnent of estinmated incone tax.
Each required installnment is equal to 25 percent of the required
annual paynent. Sec. 6654(d)(1)(A). The required annual paynment
is the |l esser of (1) 90 percent of the tax shown on the return
for the taxable year (or, if the taxpayer filed no return, 90
percent of the tax for that year), or (2) 100 percent of the tax
shown on the return for the preceding taxable year. Sec.
6654(d) (1) (B). Because petitioner failed to file a return for

2001, his required annual paynent for 2002 was 90 percent of the
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tax for that year. Because petitioner failed to pay any Federal
i ncone tax for 2002, the section 6654 addition to tax applies to
t he reconput ed deficiency.

The inplication of our holding that petitioner was an
enpl oyee of Boyle Energy for 2002 is that he may be liable for
his share of taxes under the Federal Insurance Contributions Act,
section 3101(a) and (b). That determ nation, however, is not

Within our jurisdiction in this case. See Lucas v. Conm ssioner,

supra n.3; Goons v. Comm ssioner, T.C Meno. 1992-291.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




