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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent issued a tinely notice of deficiency to
petitioners. Initially, respondent determ ned a $16, 079
deficiency in petitioners’ 2002 Federal incone tax. Respondent
reasoned that the expenses clained on petitioners’ Form 1040,

U.S. Individual Income Tax Return, were not deductible by them
because they were incurred by a corporation and could only be
clainmed on a Form 1120, U.S. Corporation Incone Tax Return.
Respondent reduced the deductions clainmed on petitioners’
Schedule C, Profit or Loss From Busi ness, by $39,257. Prior to
trial, respondent filed a Motion for Leave to File an Answer,
seeking to correct the anmount of the deficiency by decreasing it
to $13,410. Respondent represented that the notice of deficiency
had failed to disallow the entire anmount of petitioners’ Schedul e
C deductions; rather, they should have been reduced by $47, 521.
Respondent al so inconsistently included in petitioners’ incone
$39, 529 of Schedule C gross receipts, which triggered self-

enpl oynment taxes. In his answer, respondent conceded that
petitioners did not owe self-enploynent taxes. The issue for
decision is whether petitioners are entitled to deduct the

$47,521 in expenses reported on their Schedule C
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioners resided in Orange, California.

John F. Meyer (petitioner) is an engineer and software
devel oper. Petitioner devel oped a unique bill paynents system
(the technol ogy) that involved the application of a bar code to a
“billhead that had a 1 in 30 billion to 1 in 300 billion error
rate” while “normal bar codes have an error rate of 1 in 2
mllionor 1in 20 mllion.”

I n October 2001, petitioner and his partner organized
Paci fic Paynment Systens, Inc. (PPS) to be “a sales and marketing
conpany that was going to offer a bill paynment service to the
unbanked, underserved” in anticipation of a funding commtnent.
They hired the Duane Morris law firmto form PPS, negoti ate
deal s, and interpret any financing proposals.? The first funding
commtnment fell through. Thereafter, petitioner, on behalf of
PPS, submtted a business proposal to the U S. Postal Service,
seeking a sponsorship in 2001 that fell through. A commtnent in
May 2002 fell through. They did not dissolve PPS, and it

subsequent |y operated as a going concern in 2003, 2004, and 2005.

! The contract with the Duane Morris law firmwas adopted by
PPS by a resolution dated Cctober 26, 2001.
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Petitioner was a director and the chief financial officer of
PPS, he did not work for any other entity in 2002, and he spent
his time devel opi ng the technol ogy and organi zi ng PPS.
Petitioner assigned his interests in the technology to PPS in
2003, and it was not patented until 2005.

Di scussi on

1. Burden of Proof

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
to prove that the determnations are in error. Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933). But the burden of

proof is shifted to the Comm ssioner when he seeks to raise a
“new matter”, which is defined as a new assertion that does not
sinply narrow the issue raised in the deficiency notice and
either alters the anobunt of the original deficiency or requires
the presentation of different evidence. See Rule 142(a); Estate

of Falese v. Comm ssioner, 58 T.C 895, 897-899 (1972); MSpadden

v. Comm ssioner, 50 T.C. 478, 491-492 (1968); Papineau v.

Comm ssioner, 28 T.C 54, 57 (1957); Tauber v. Conm ssioner, 24

T.C. 179, 185 (1955). Wiere the new assertion nerely clarifies
or devel ops the original determ nation’s basis w thout increasing
t he deficiency anmount, the burden of proof does not shift to the

Conmi ssioner. See Estate of Abraham v. Conm ssioner, 408 F.3d 26

(st Cr. 2005), affg. T.C Meno. 2004-39; Shea v. Conm ssioner,
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112 T.C. 183 (1999); Wayne Bolt & Nut Co. v. Conm ssioner, 93

T.C. 500 (1989); Estate of Jayne v. Conm ssioner, 61 T.C 744,

748-749 (1974); MSpadden v. Comm SSioner, supra.

Respondent’ s new position, which seeks to increase the
di sal | onance of petitioners’ Schedule C deductions from $39, 527
to $47,521 and to exclude the $39,527 in Schedule C gross
recei pts on the ground that the itens were reportable by PPS,
falls in this latter category--it nerely clarifies or devel ops
the original determnation. The theory in the anended answer is
the sane as in the notice of deficiency (i.e., the inconme and
deductions were reportable by PPS), it does not increase the
deficiency anount, and it does not require the presentation of
new evi dence. Therefore, the burden is not shifted to
respondent.

The burden of proof on factual issues that affect a
taxpayer’s tax liability may al so be shifted to respondent where
the “taxpayer introduces credible evidence with respect to * * *
such issue.” Sec. 7491(a)(1l). Petitioner has not alleged that
section 7491(a) applies; however, we need not deci de whether the
burden shifted to respondent pursuant to section 7491(a) because
our analysis is based on the record before the Court and not on

who bears the burden of proof.
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2. The Corporation as a Separate Taxable Entity

Petitioner contends that he properly deducted the expenses
claimed on his Schedul e C because PPS was a nere shell, it had no
assets, and he received no benefit fromthe corporate formor the
expendi tures he made.

CGenerally, a corporation is a taxable entity separate from

its sharehol ders. In Moline Props., Inc. v. Comm ssioner, 319

U S. 436, 438-439 (1943), the Suprene Court stated:

The doctrine of corporate entity fills a useful purpose
in business life. Wether the purpose [is] to gain an
advant age under the | aw of the state of incorporation
or to avoid or to conply with the demands of creditors
or to serve the creator’s personal or undi scl osed
conveni ence, so long as that purpose is the equival ent
of business activity or is followed by the carrying on
of business * * * the corporation remains a separate
taxable entity. [Fn. ref. omtted.]

Consequently, a shareholder is not entitled to a deduction for

t he paynent of corporate expenses. Deputy v. du Pont, 308 U S

488, 494 (1940). Rather, the corporate expenditures that were
not reinbursed constitute capital contributions and increase the
cost basis of the shareholder’s stock to the extent that they can

be substantiated. See Ward v. Conmm ssioner, 20 T.C. 332, 334

(1953), affd. 224 F.2d 547 (9th G r. 1955).
The courts have al so recogni zed exceptions to the general

rul e. In Moline Props., Inc. v. Conmm Ssioner, supra at 439, the

Suprene Court also stated that the corporate form may be

di sregarded when it is determ ned that the corporation is a sham
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or unreal. And the Court has recognized that if the corporation
is nerely an enpty shell, which has no assets and has not
conducted any business activity, then it is not a separate

taxable entity. Blue Flane Gas Co. v. Conm ssioner, 54 T.C. 584,

599 (1970); see also Barker v. Comm ssioner, T.C Menp. 1993-280

(citing Bystry v. United States, 596 F. Supp. 574, 579 (WD. Ws.

1984) and Blue Flane Gas Co. v. Comm ssioner, supra). But a

taxpayer’s claimthat his corporation should be disregarded wll

be closely scrutinized. Strong v. Conm ssioner, 66 T.C. 12, 25

(1976), affd. w thout published opinion 553 F.2d 94 (2d G r.
1977). And a taxpayer’s choice to adopt the corporate form
because of its advantages al so requires the acceptance of its tax

di sadvant ages. See Burnet v. Commonwealth Inprov. Co., 287 U. S

415 (1932).

Whet her a corporation is organi zed for a business purpose or
carries on substantial business activity is determined fromthe
facts and circunstances of each case. See Strong v.

Conmi ssi oner, supra at 24-25; Ross dove v. Commi ssioner, 60 T.C

569, 589 (1973; Weignman v. Conm ssioner, 47 T.C. 596, 605 (1967),

affd. per curiam400 F.2d 584 (9th G r. 1968); Bystry v. United

States, supra at 578. The Court has stated that the “degree of
corporate purpose and activity requiring recognition of the
corporation as a separate entity is extrenely low” Strong v.

Conmi ssi oner, supra at 24. The determ nati on of whether a
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corporation is “doing business is not necessarily dependent on
t he quantum of business and [the] business activity may be

‘mnimal.”” 1d. (quoting Britt v. United States, 431 F.2d 227,

235, 237 (5th Cr. 1970)).

The Court finds that PPS was in existence, and as such, it
IS a separate taxable entity for the follow ng reasons: (1) PPS
served its organi zational purpose in that a potential investor
required its formati on before he would invest in 2001; (2) it
held itself out as actively engaged in business when it submtted
a business proposal to the U S. Postal Service and actively
sought other investors in 2001; (3) it adopted a contract with a
law firmin 2001 to negotiate and interpret agreenents with
investors so that it could obtain venture capital; (4) it applied
for and received an enployer identification nunmber in 2001; (5)
it opened a bank account; and (6) the record contains invoices
for purchases of nachinery and equi prment that were issued in
PPS s nane and dated February 15 and May 15, 30, and 31, 2002,
whi ch were paid by conpany checks or credit cards.

Because petitioners have not proven that any of the $47,521
in Schedul e C expenses were paid or incurred by petitioner in his
i ndi vidual capacity rather than by PPS and the Court has
determ ned that PPS was a separate taxable entity, it follows
that petitioners are not entitled to deduct the expenses cl ai ned

on the Schedule C attached to their 2002 joint Federal incone
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tax return. Accordingly, respondent’s determnation is
sust ai ned.

To reflect the foregoing,

Deci sion will be entered for

respondent.



