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UNI TED STATES TAX COURT

STEPHEN AND KAREN MEEH, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7370-08L. Fil ed August 5, 2009.

St ephen and Karen Meeh, pro se.

Ann L. Darnold, for respondent.

VEMORANDUM OPI NI ON

THORNTON, Judge: Pursuant to section 6330(d), petitioners
seek review of respondent’s determ nation sustaining a proposed

levy with respect to their 2003 and 2004 incone taxes.!?

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. Wen they filed their petition, petitioners resided in
Gkl ahoma.

On June 26, 2007, respondent sent petitioners a Letter 1058,
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing, with regard to petitioners’ 2003 and 2004 i ncone taxes.
On July 27, 2007, petitioners submtted a tinmely Form 12153,
Request for a Collection Due Process or Equival ent Hearing, on
whi ch they indicated they wished to pursue an install nent
agr eenent .

By letter dated Cctober 31, 2007, a settlenent officer in
respondent’s Menphis, Tennessee, Appeals Ofice scheduled a
t el ephone conference for Novenber 27, 2007, and requested that
petitioners submt signed tax returns for 2005 and 2006 as wel |
as Form 433-A, Collection Information Statenent for Wage Earners
and Sel f - Enpl oyed | ndi vi dual s.

On Novenber 16, 2007, petitioners tel ephoned the settl enent
officer. Failing to reach her, they |left voice nessages
requesting to reschedul e the hearing because of a work-rel ated
conflict. The settlement officer returned the calls and |eft
VOoi ce nessages.

In a letter to petitioners dated Novenber 29, 2007, the

settlenment officer stated: “You did not call at the schedul ed
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time and you had not called to indicate that this date and/or
time were not convenient”. The settlenent officer acknow edged
having received frompetitioners the requested 2005 and 2006 t ax
returns but indicated that she had not received the requested
Form 433-A. The letter requested that petitioners submt wthin
2 weeks any additional information they wi shed to have
consi der ed.

On January 2, 2008, petitioners faxed a letter to the
settlenment officer expressing their continued interest in a
t el ephone hearing. They indicated that they had been del ayed in
submtting the requested financial information because of changes
in their financial circunstances as of the new year. They
requested that the record be clarified to show that, contrary to
the statenments in the settlenent officer’s Novenber 29, 2007
letter, they had in fact exchanged recorded nessages with the
settlenment officer seeking to reschedul e the previously schedul ed
conf erence.

On January 8, 2008, petitioner husband (M. Meeh) tel ephoned
the settlenment officer to reschedule the hearing. The settl enent
of ficer reschedul ed the tel ephone hearing for 9 a.m, January 15,
2008, and infornmed petitioners that they had to provide al
financi al docunmentation by then in order for her to consider an
instal l ment agreenent. M. Meeh phoned for the hearing at the

appointed tinme on January 15, 2008. The settlenent officer was
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on anot her call, however, and did not return M. Meeh's cal

until later that day, |eaving a voice nessage. On January 18,
2008, she left another voice nmessage advising that if she did not
hear from petitioners by close of business January 21, 2008, she
woul d have to cl ose the case.

At 4:43 p.m on January 21, 2008, petitioners faxed to the
settlenment officer the requested Form 433-A and associ at ed
financial information. The settlenment officer reviewed this
informati on and determ ned petitioners’ disposable incone to be
$2,014 per nmonth. According to her case activity record, on
January 22, 2008, the settlenent officer tel ephoned petitioners
to “discuss the outcone” and left a voice nessage for a return
call. According to the case activity record, the settl enent
officer called petitioners again on January 31 and February 26,
2008, and |l eft voice nessages requesting a return call.
Petitioners allege that M. Meeh attenpted several tines after
January 22 to call the settlenent officer.

On March 5, 2008, respondent issued to petitioners a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 sustaining the proposed |levy (the notice of
determ nation). The notice of determ nation contains a “Summary
of Determ nation”, which states in its entirety:

Your request for relief fromthe proposed |evy action

is being denied. You did not present sufficient

docunentation to assist us is nmaki ng an adequate
deci sion under the Collection Due Process [sic]. The
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collection alternative you proposed was deni ed based on
| ack of docunentation. Therefore, Appeals has

sustai ned Col l ections levy action. See attachnent for
detail ed i nformation.

The Appeal s case nenorandum attached to the notice of
determ nation (the attachnent) states in part:

Summary and Recommendati on
* * * * * * *
The taxpayer has not presented any information to
di spute the appropriateness of the collection actions

nor have they submtted any docunentation to support a
di scussion of collection alternatives to Appeals.

Bri ef Background
* * * * * * *
The Settlenment O ficer offered you a face to face
nmeeti ng, correspondence hearing and/or a tel ephonic
hearing. You did not indicate your preference.
Therefore, you were offered a tel ephonic hearing in

whi ch you failed to phone on the day and at the tine
that was originally schedul ed for you.

Di scussi on and Anal ysi s

* * * * * * *

1. Rel evant | ssues Presented by the Taxpayer

| SSUE:

Per Form 12153, you nmade no comments concerni ng any
issues to be raised in during [sic] the Coll ection Due
Pr ocess heari ng.

RESPONSE:

The Settlenment O ficer issued a Substantive Contact
| etter dated October 31, 2007, offering you a
Col | ection Due Process Hearing on Novenber 27, 2007.
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The Settlenment O ficer also requested you to conplete a
Form 433-A (Collection Information Statenent) and to
send Form 656 with all required financial docunentation
and file the 2005 and 2006 Federal |nconme Tax Return.
You phoned on Novenber 16, 2007 | eaving a voi cenai
nmessage to reschedul e the hearing. The hearing was not
hel d on Novenber 27, 2007. The Settlenment Oficer
returned the phone call but was unable to reach you.

On Novenber 29, 2007, you filed the Federal |nconme Tax
Returns for 2005 and 2006. You did not provide the
financial information that was requested of you. The
Settlement Oficer issued Letter 4000 on Novenber 29,
2007, requesting a second response. The Settl enent

O ficer tried several other tinmes to reach you. On
January 8, 2008 you phoned for the conference. You
wanted the Settlenment O ficer to set up an Install nent
Agreenent. You had not sent the financial information
requested of you. You were advised to provide the
financial information by 01/15/08; the Settl enent

O ficer also reschedul ed the hearing on that day. You
were informed of the consequences for not responding.
You phoned for the hearing, |eaving a voicenai

message. Your call was return [sic] on the sane day;
however, we did not hold the hearing. Also, the
financial information was not sent. The financial
information was finally sent on January 22, 2008. The
informati on was reviewed and the Settlenent O ficer
phoned you on January 31, 2008 to di scuss your account.
A voi cemail nmessage was left for you to return the
call. You did not respond. After several unsuccessful
attenpts to reach you by tel ephone, the Settl enent

O ficer was unable to connect with you. The Settl enent
O ficer continued with normal processing procedures.
The Settlenment O ficer was unable to assist you or
provide a collection alternative to you because you did
not cooperate with us. You were inforned that we would
continue to process your case based on the information
in your case file if you failed to respond. W are
closing your case with the Appeals Ofice. * * *

I11. Balancing of the Need for the Efficient Collection
of the Taxes Wth the Concerns That the Coll ection
Action Be No More Intrusive Than Necessary.

Enforced collection is inevitably intrusive, but it
does not appear that any |less intrusive action wll
nmeet the liability. Since you did not present any
acceptable alternatives or provide a financial
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statenent, Appeals believes that the | evy action
bal ances the need for efficient collection of taxes
with the intrusiveness of the action.

Di scussi on

Section 6330 provides for notice and opportunity for a
hearing before the IRS may | evy upon the property of any person.
Under section 6330(c)(3), the determnation to proceed with a
collection action “shall take into consideration * * * whether
any proposed collection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
person that any collection action be no nore intrusive than
necessary.” Once the Appeals Ofice issues a notice of
determ nation, the taxpayer may seek judicial reviewin this
Court. Sec. 6330(d)(1).

Petitioners have not challenged their underlying liability.
Accordingly, we review the Appeals determ nation for abuse of

di scretion. See Sego v. Conm ssioner, 114 T.C 604, 610 (2000).

An action constitutes an abuse of discretion if it is arbitrary,

capricious, or without sound basis in fact or law Ganelli V.

Comm ssioner, 129 T.C 107, 111 (2007).

The principal reason given in the notice of determ nation
for sustaining the proposed | evy was petitioners’ failure to
present “sufficient docunentation”. The attachnent goes further,
stating that petitioners had failed to submt “any

docunentation”. Simlarly, the attachnent indicates that the
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bal anci ng test mandated by section 6330(c)(3) was satisfied
because petitioners “did not present any acceptable alternatives
or provide a financial statenent”. These stated grounds are
contradicted by other statenents in the attachnent indicating, as
the adm nistrative record shows, that petitioners faxed the
requested financial information to the settlenent officer on
January 21, 2008. The adm nistrative record also indicates that,
on the basis of the information petitioners provided, the
settlenment officer was able alnost imedi ately to cal cul ate
petitioners’ nmonthly di sposable incone.?

The attachnment states: “Per Form 12153, you made no
comments concerning any issues to be raised in during [sic] the
Col I ection Due Process hearing.” The Form 12153 clearly
i ndi cates, however, that petitioners wi shed to pursue an
install ment agreenent. The settlenent officer failed to nmake any
determ nati on based upon the information petitioners provided as
to whether petitioners would qualify for an install nent

agreenent. See Judge v. Conm ssioner, T.C Meno. 2009-135.

The attachnent states: “you were offered a tel ephonic

hearing in which you failed to phone on the day and at the tine

2Respondent all eges that the financial information
petitioners submtted was i nconplete, but on this point, as on
others, the record is too nuddled for us to draw any firm
concl usions, other than to note, as indicated above, that the
informati on was apparently sufficient for the settlenment officer
to calculate petitioners’ disposable incone.



-9 -

that was originally schedul ed for you.” Elsewhere, however, the
attachnment acknow edges that: “You phoned on Novenber 16, 2007
| eaving a voicenail nessage to reschedule the hearing.” In fact,

the adm ni strative record shows that the hearing was eventually
reschedul ed but did not take place because the settlenent officer
was unavail abl e when M. Meeh phoned at the appoi nted hour.
Respondent suggests we shoul d | ook past these nunerous
errors and inconsistencies and uphold the determ nation on the
ground that the settlenment officer properly closed petitioners’
case because petitioners ultimately failed to return the
settlenment officer’s calls after January 21, 2008, when
petitioners finally submtted the requested financi al
information. Petitioners allege, to the contrary, that “M. Meeh
returned all of the nessages left for him and nmade yet anot her
nunmber of unsolicited calls to the Appeals Oficer, several after
January 22, 2008.” Petitioners’ allegations are, we believe,
consistent with their general pattern of conduct as evidenced in
the adm nistrative record. Moreover, their allegations are not
inconsistent wwth the attachnment to the notice of determ nation,
which nerely states that “the Settlenment Oficer was unable to
connect with you”. W observe that the settlenent officer had a
hi story not only of being unavail able when petitioners tried to

contact her, even at a tine that she had previously schedul ed,
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but of m srepresenting or failing to record petitioners’ efforts
to contact her.3

Nei t her party appears to be without fault. In particular,
petitioners were not always as pronpt as they should have been in
responding to the settlement officer’s comuni cati ons and
requests; furthernore, their track record is not heartening. See

Meeh v. Conmi ssioner, T.C. Menob. 2008-282. In the final

anal ysis, however, the adm nistrative record is badly nuddl ed,
and the notice of determination is so perneated with errors and
i nconsi stencies as to lack a sound basis in fact or law. W
conclude that it is appropriate to remand this matter to
respondent’ s Appeals Ofice for the sole purpose of permtting
petitioners, if they wish, to pursue their requested install nent
agr eenent .

To reflect the foregoing,

An appropriate order will be

i ssued.

3In particular, we note that the settlenment officer’s Nov.
29, 2007, letter alleged, with regard to the originally schedul ed
Nov. 27, 2007, tel ephone conference, that petitioners had failed
to call at the scheduled tinme and had failed to “indicate that
this date and/or tinme were not convenient.” The admnistrative
record clearly shows, however, that petitioners had in fact
exchanged recorded nessages with the settlenent officer seeking
to reschedul e the previously schedul ed conference because of a
wor k-rel ated conflict.



