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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion to dismss for failure to state a clai mupon

which relief could be granted.



Backgr ound

On February 5, 2004, respondent sent petitioner a notice of
intent to levy and right to a hearing regarding i ncone taxes owed
for 2001.

On June 3, 2004, respondent sent petitioner a notice of
intent to levy and right to a hearing regarding i ncone taxes owed
for 1999 and 2000.

On June 8, 2004, respondent sent petitioner a notice of
deficiency listing a deficiency of $21,518, an addition to tax
pursuant to section 6651(a)(1)! of $6,240.22, and an addition to
tax pursuant to section 6654(a) of $719.07 for 2002.

On or about June 11, 2004, respondent sent petitioner a
notice of Federal tax lien filing and right to a hearing
regardi ng i ncone taxes for 1999, 2000, and 2001 and penalty
pursuant to section 6702 for 1999 and 2000.

On June 16, 2004, petitioner requested a section 6330
hearing regarding the notice of Federal tax lien filing and the
notices of intent to levy for 1999, 2000, and 2001.

Duri ng August 2004, petitioner and respondent conducted by
correspondence a section 6330 hearing regarding (1) the notice of
lien regarding incone taxes for 1999, 2000, and 2001 and penalty

pursuant to section 6702 for 1999 and 2000, and (2)

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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t he proposed | evy regarding i ncone taxes for 1999 and 2000.
Duri ng August 2004, petitioner and respondent conducted by
correspondence an equi val ent hearing regarding the proposed | evy
regardi ng i ncone taxes for 2001.

On August 26, 2004, respondent sent petitioner: (1) A
decision letter concerning equival ent hearing under section 6320
and/or 6330 stating that the notice of intent to |levy for incone
taxes for 2001 would not be withdrawn; (2) a notice of
determ nation concerning collection action(s) under section 6320
and/or 6330 stating that the notice of intent to levy for incone
taxes for 1999 and 2000 woul d not be withdrawn; (3) a notice of
determ nation concerning collection action(s) under section 6320
and/ or 6330 stating that the notice of Federal tax lien for
i ncone taxes for 1999, 2000, and 2001 woul d not be w thdrawn; and
(4) a notice of determ nation concerning collection action(s)
under section 6320 and/or 6330 stating that the notice of Federal
tax lien regarding the section 6702 penalty for 1999 and 2000
woul d not be w t hdrawn.

On Septenber 9, 2004, petitioner submtted a docunent,
post mar ked Septenber 3, 2004, that the Court filed as a petition
for lien or levy action under section 6320(c) or 6330(d)
(petition). Petitioner titled the petition “FI RST AVMENDVENT
VERI FI ED APPEAL OF ADM NI STRATI VE ACTI ONS AND DETERM NATI ONS

JURI SDI CTlI ONAL CHALLENGE MOTI ON FOR FI NDI NGS OF FACTS AND
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CONCLUSI ONS AT LAW TAX COURT JUDGE DEMANDED.” Petitioner
attached to the petition: (1) The first page of the notice of
deficiency for 2002; (2) the decision letter for 2001; (3) the
notice of determ nation regarding the proposed |evy for incone
taxes for 1999 and 2000; and (4) the notice of determ nation
regardi ng notice of Federal tax lien for the section 6702 penalty
for 1999 and 2000.

On Cctober 29, 2004, respondent filed a notion to dism ss
for failure to state a clai mupon which relief could be granted.
On Novenber 15, 2004, petitioner filed an objection to

respondent’s notion to dismss.

On February 7, 2005, petitioner filed a notion to enforce
Rule 36.2 This notion contained frivolous and groundl ess
argunents. The Court denied this notion.

Petitioner attenpted to file several other docunments with
the Court that the Ofice of the Clerk of the Court returned to
petitioner as unfilable. The returned docunents included a
“nmotion to set aside defaults” and a “verified notion to enforce
default against IRS by sunmary judgenent”. These docunents

cont ai ned frivol ous and groundl ess argunents.

2 Rule 36(a) provides, in pertinent part, that “The
Comm ssi oner shall have 60 days fromthe date of service of the
petition within which to file an answer, or 45 days fromthat
date within which to nove with respect to the petition.”
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At the hearing on respondent’s notion, petitioner stated:
“Basically, the only thing I have before the Court, and the only
thing that's--as far as I’mconcerned, is the default |I have
agai nst them[the Internal Revenue Service] for not answering ny
First Amendnent conplaint.” Petitioner further stated: “What
|’msaying is they [the Internal Revenue Service] don't have
jurisdiction to issue anything to ne. |’mnot under their
jurisdiction”.
Di scussi on

| . Deci sion Letter

A decision letter is not a determnation letter pursuant to

section 6320 or 6330. See Kennedy v. Commi ssioner, 116 T.C. 255,

263 (2001); Ofiler v. Conm ssioner, 114 T.C 492, 495 (2000).

Respondent did not issue a determnation letter to petitioner
sufficient to invoke the Court’s jurisdiction to review the

notice of intent to levy for 2001. Kennedy v. Conm SsSioner,

supra. Insofar as the petition filed herein purports to be a
petition for review pursuant to section 6330(d) of the notice of
intent to levy for 2001, we shall dismss the petition as to the
notice of intent to levy for 2001 for |lack of jurisdiction on the
ground that respondent did not make a determ nation pursuant to
section 6330 regarding the notice of intent to |levy for 2001

because petitioner failed to file a tinely request for an Appeal s
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O fice hearing pursuant to section 6330(a)(2) and (3)(B) and (Db).
Id.

1. Section 6702 Notice of Determ nation

The Court’s jurisdiction to review the Conm ssioner’s
determ nations respecting collection matters is limted to cases
where the underlying tax liability is of a type over which the

Court normally has jurisdiction. See More v. Conm ssioner, 114

T.C. 171 (2000). We lack jurisdiction under section
6330(d)(1)(A) to review the Comm ssioner’s determ nations

regardi ng the section 6702 frivolous return penalty. Johnson v.

Comm ssioner, 117 T.C 204, 208 (2001); Van Es v. Conm Ssioner,

115 T.C. 324, 329 (2000) (“we do not * * * have jurisdiction to
redetermne the frivolous return penalties assessed pursuant to
section 6702").

Accordingly, we shall dismss the petition as to the notice
of Federal tax lien regarding the section 6702 penalty for 1999
and 2000 on the ground that we lack jurisdiction to review
respondent’ s determ nations regarding the section 6702 penalty.

Johnson v. Commi ssioner, supra; Van Es v. Conmmni Ssi oner, supra.

Pursuant to section 6330(d), petitioner has 30 days after the
entry of our order to file his appeal with the appropriate U S.
District Court regarding the notice of determ nation that
pertains to the notice of Federal tax lien for the section 6702

penalty for 1999 and 2000.
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[11. Notice of Deficiency and I ncone Tax Notices of Determ nation

Rul e 34(b)(4) requires that a petition filed in this Court
shal |l contain clear and conci se assignnents of each and every
error that the taxpayer alleges to have been conmtted by the
Commi ssioner in the determ nation of the deficiency and the
additions to tax or penalties in dispute. Rule 34(b)(5) further
requires that the petition shall contain clear and concise
lettered statenments of the facts on which the taxpayer bases the

assignnents of error. Funk v. Comm ssioner, 123 T.C 213, 215

(2004); Jarvis v. Comm ssioner, 78 T.C 646, 658 (1982); Stearnman

v. Comm ssioner, T.C Meno. 2005-39. Any issue not raised in the

pl eadi ngs is deened to be conceded. Rule 34(b)(4); Funk v.

Conmi ssi oner, supra; Jarvis v. Conm ssioner, supra at 658 n. 19;

&ordon v. Comm ssioner, 73 T.C. 736, 739 (1980); Stearman V.

Comm ssi oner, supra. Further, the failure of a party to plead or

ot herwi se proceed as provided in the Court’s Rules may be grounds
for the Court to hold such party in default, either on the notion
of another party or on the initiative of the Court. Rule 123(a);

Stearman v. Conmmi ssioner, supra;, Ward v. Conm ssioner, T.C. Meno.

2002-147. The Court also may dism ss a case and enter a deci sion
agai nst a taxpayer for his failure properly to prosecute or to

conply with the Rules of this Court. Rule 123(b); Stearman v.

Conmi ssi oner, supra; Ward v. Conmi Ssi oner, supra.




- 8 -
We agree with respondent that petitioner has failed to state
a claimupon which relief can be granted. See Funk v.

Conmi ssi oner, supra at 216-217; Stearnman v. Conmni SSi oner, supra.

Accordingly we shall dism ss petitioner’s case and enter a
deci si on sustaining respondent’s determ nations contained in the
noti ce of deficiency for 2002% and respondent’s determ nations
sustaining the notice of intent to levy for 1999 and 2000 and the
noti ce of Federal tax lien regarding incone taxes for 1999, 2000,

and 2001.4 Rules 34(a), 123; Funk v. Conmi ssioner, supra at 218;

Stearman v. Commi SSi oner, supra.

V. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position maintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, col orable argunment for change in the law.” Coleman v.

3 \Where a petition fails to state a claimin respect of
additions to tax, the Conm ssioner incurs no obligation to
produce evi dence in support of such determ nations pursuant to
sec. 7491(c). Funk v. Conm ssioner, 123 T.C 213, 218 (2004).

4 Al though petitioner did not attach the notice of
determ nation sustaining the notice of Federal tax lien for
i ncone taxes for 1999, 2000, and 2001 to the petition, he did
refer to it in the petition. Respondent attached this notice to
his notion to di sm ss.
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Conmm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see al so Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner’s petition, objection, and notion to enforce Rule
36 are replete with tax-protester rhetoric, including but not
l[imted to argunents regarding the 16th Amendnent. The sane is
true for (1) the two docunents received at the hearing on
respondent’s notion that the Court previously refused to file and
(2) petitioner’s argunents at the hearing on respondent’s notion.

Petitioner has advanced shopworn argunments characteristic of
tax-protester rhetoric that has been universally rejected by this

and other courts. WIcox v. Conm ssioner, 848 F.2d 1007 (9th

Cr. 1988), affg. T.C. Meno. 1987-225; Carter v. Conm SSioner,

784 F.2d 1006, 1009 (9th Cr. 1986). W shall not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Cr. 1984).

We concl ude that petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and nai ntai ned these
proceedings primarily for delay. W take this opportunity to

warn petitioner that the Court will inpose a penalty pursuant to
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section 6673 if he returns to the Court and proceeds in a simlar
fashion in the future.

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will

be entered.




