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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as currently in effect, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

Thi s proceedi ng was commenced under section 6015(e) for
review of respondent’s determ nation that petitioner is not
entitled to relief fromjoint and several liability with respect
to underpaynents of Federal incone tax reported on joint Federal
income tax returns filed for 1997 and 2000. 2

Backgr ound

Petitioner resided in California at the tinme her petition
was filed. She married David Schoenbrun (M. Schoenbrun) on
August 25, 1991, and they were divorced on May 4, 2004. For the
years 1991 through 1996 petitioner and M. Schoenbrun filed
separate Federal incone tax returns. During 1997, however,
petitioner stopped working, had no inconme, and was attending
graduate school. She paid her tuition by neans of student | oans
and financial assistance but relied on M. Schoenbrun for
househol d |iving expenses, including food, rent, utilities, etc.
During 1998 petitioner received a master’s degree in social
wel f are.

M. Schoenbrun’s incone tax returns were prepared by a
prof essional tax preparer. Regarding the 1997 incone tax return,

the tax preparer advised M. Schoenbrun to request that

2Petitioner agrees that she is not entitled to relief for
the 2000 tax year and petitions solely for review of the 1997 tax
year.
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petitioner file a joint inconme tax return with M. Schoenbrun in
order to decrease his tax liability. He asked petitioner to file
jointly for 1997, and she was reluctant because she had no source
of income and was a student at the time. Qut of caution,
petitioner had filed separate returns before 1997 even during
years that she had incone because of her wish not to be liable
for M. Schoenbrun’s obligations. M. Schoenbrun assured
petitioner that he would pay the tax liability on the 1997 i ncone
tax return.

The 1997 joint Federal income tax return (1997 joint return)
reflected a $7,181 incone tax liability and wage wi t hhol di ng of
$3,945. Petitioner was aware that there was an unpai d bal ance on
the 1997 joint return. Petitioner ultimtely agreed to execute
the 1997 joint return with M. Schoenbrun on the basis of his
representation that he would pay the unpaid tax bal ance. At the
time of signing the 1997 joint return petitioner was aware that
M . Schoenbrun had a history of financial problens, although she
under st ood that he was payi ng the househol d expenses and his
income tax liabilities, albeit untinmely. M. Schoenbrun knew he
could not pay the liability, and unbeknownst to petitioner, he
lied to her at the tinme she signed the 1997 joint return.
Additionally, and at the tinme petitioner signed the 1997 joint

return, M. Schoenbrun did not disclose to her that he had unpaid
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tax liabilities for his individual 1993, 1994, 1995, and 1996
Federal incone tax returns.

Respondent assessed the unpaid 1997 tax liability, but
petitioner did not see any of the notifications of the assessnent
or collection because M. Schoenbrun kept that information from
her. For the taxable years 1998, 1999, and 2001 petitioner did
not execute a joint inconme tax return with M. Schoenbrun. For
the 2000 and 2002 tax years, petitioner did execute joint incone
tax returns with M. Schoenbrun. For 1998 and 1999 petitioner
attenpted to file Federal incone tax returns with single filing
status. Because she was married to M. Schoenbrun during those
years, petitioner was technically not entitled to single filing
status.?

Petitioner tinely filed her 2007 Federal incone tax return
seeking a refund, and on April 15, 2008, respondent credited
$9, 211. 69 and $357.86 of that refund to outstanding 1997 and 2000
joint tax liabilities, respectively. On April 28, 2008,
respondent notified petitioner of the offsets, and on May 12,
2009 (within 2 years fromthe notification), petitioner filed a
Form 8857, Request for Innocent Spouse Relief. The facts

petitioner relied upon in her request for relief are, in al

3The distinction between filing as an “unmarried individual”
rather than “separately” is that for purposes of filing status, a
married person nmust file either jointly or married filing
separately. Petitioner incorrectly attenpted to file as an
unmarried individual.
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pertinent respects, the sane as those in the record. After
considering petitioner’s request, respondent notified her that
her claimfor relief was denied. Subsequently, petitioner filed
a petition seeking this Court’s review of respondent’s
determ nation

Di scussi on

Petitioner seeks review of respondent’s denial of relief
fromjoint liability for 1997. The matter arose when respondent
of fset part of petitioner’s 2007 tax refund agai nst the unpaid
1997 joint tax liability which was solely attributable to
petitioner’s M. Schoenbrun’s incone. Respondent agrees that
petitioner neets the threshold test for consideration of section
6015(f) relief. However, respondent contends that petitioner is
not entitled to relief because she failed to show that she net
two principal criteria for relief.* Those criteria involve
whet her petitioner knew or had reason to know that M. Schoenbrun
woul d not pay the tax liability and whet her she neets the

financial hardship test.

‘Respondent al so argued that petitioner had not been in
conpliance with her tax filing obligations because she attenpted
to file income tax returns as an unnarried individual during 1998
and 1999 when she was technically not entitled to do so because
she was married at the end of each year. W find respondent’s
argunent to be superficial and not worthy of consideration. Even
if we considered that aspect, petitioner’s action would not rise
to the level of being detrinmental to her request for relief. It
shoul d al so be noted that respondent conceded that all other
criteria used to determ ne whether petitioner is entitled to
relief are favorable to her.
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A married taxpayer who elects to file a joint Federal incone

tax return is generally jointly and severally liable for the

entire tax due for that year. Sec. 6013(a), (d)(3); Butler v.

Commi ssioner, 114 T.C. 276, 282 (2000). Under section 6015,

however, a spouse who filed a joint incone tax return may seek
relief fromjoint and several liability. Relief may be sought
pursuant to different circunstances provided for in section
6015(a), (b), and (c). If a taxpayer does not qualify for relief
under either section 6015(b) or (c), equitable relief may be
sought under section 6015(f). The Secretary has discretion to
grant equitable relief to a spouse who filed a joint inconme tax
return for which a reported liability remains unpaid or to one
who has a deficiency (or any portion of either). Sec. 6015(f);
sec. 1.6015-4(a), Incone Tax Regs.

Petitioner does not qualify for relief under sec. 6015(b) or
(c) because the tax liability involved was an under paynent.
Petitioner bears the burden of show ng that she is entitled to
section 6015 (innocent spouse) relief. See Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cr. 2004). The scope and standard of this Court’s review
in cases involving requests for equitable relief fromjoint and
several incone tax liability are de novo. Porter v.

Comm ssi oner, 132 T.C. 203 (2009).
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The procedures under which the Comm ssi oner determ nes
whet her a spouse qualifies for relief are set forth in Rev. Proc.
2003-61, 2003-2 C.B. 296. Under those procedures a requesting
spouse nust neet seven threshold requirenents to be considered
for equitable relief. Rev. Proc. 2003-61, sec. 4.01, 2003-2 C. B
at 297. Respondent concedes that petitioner neets all seven of
the threshol d requirenents.

I f a requesting spouse satisfies the threshold requirenents,
t he Conm ssioner then | ooks to Rev. Proc. 2003-61, sec. 4.02,
2003-2 C.B. at 298, for the criteria or guidelines of
circunstances in which relief will ordinarily be granted under
section 6015(f) with respect to an underpaynent of a properly
reported liability. The principal criteria considered are
whet her a requesting spouse is no longer married to or legally
separated fromthe nonrequesting spouse on the date of the
request for relief; had no know edge or reason to know that the
nonr equesti ng spouse would not pay the incone tax liability; and
wi |l suffer economc hardship. 1d. Even though a requesting
spouse fails to qualify for relief under Rev. Proc. 2003-61, sec.
4.02, the Conm ssioner may still grant relief under Rev. Proc.
2003-61, sec. 4.03, 2003-2 C. B. at 298.

The two principal criteria in dispute are whether petitioner
knew or had reason to know that M. Schoenbrun woul d not pay

their 1997 tax liability and whether she will suffer financial
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hardship if relief is not granted. As to whether petitioner knew
or had reason to know that M. Schoenbrun woul d not pay the
inconme tax liability, the relevant know edge is know ng when the
income tax return was signed that the tax woul d not be paid.

Rev. Proc. 2003-61, sec. 4.02(1)(b). The follow ng factors are
used in determ ni ng whether the requesting spouse had reason to
know. (1) The requesting spouse’s |level of education, (2) any
deceit or evasiveness of the nonrequesting spouse, (3) the
requesti ng spouse’s degree of involvenent in the activity
generating the incone tax liability, (4) the requesting spouse’s
i nvol venent in business and household financial matters, (5) the
requesti ng spouse’s business or financial expertise, and, (6) any
| avi sh or unusual expenditures conpared with past spending

|l evels. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(iii)(O. A

t axpayer who signs a return is generally charged with

constructive know edge of its contents. Hayman v. Comm SSioner,

992 F.2d 1256, 1262 (2d Gr. 1993), affg. T.C. Meno. 1992-228.

Petitioner was coll ege educat ed; however, her degree was in
social welfare rather than business or accounting. She was not
wor ki ng and had no income during 1997 and was not involved in M.
Schoenbrun’s work or finances. She was aware that he was having
sone financial difficulties, but he was paying the househol d and
living expenses, albeit untinely. More specifically, M.

Schoenbrun intentionally kept information about his tax debts
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frompetitioner and intentionally deceived her into believing
that he would pay the 1997 tax liability if she would sign the
1997 joint return.

Petitioner did not have any | avish or unusual expenditures
and was a student with student | oans and was receiving financial
assi stance during the 1997 tax year. Petitioner was aware that
the 1997 joint return had an unpai d bal ance due to the Governnent
but believed that M. Schoenbrun woul d pay that bal ance in the
sanme manner as he had been paying the couple’s other |iving
expenses.

Under these circunstances, petitioner did not know and had
no reason to know when the incone tax return was filed that the
tax liability would not be paid.

Econom ¢ hardship nay exist if collection of the tax
liability will cause the taxpayer to be unable to pay reasonabl e
basic living expenses. Rev. Proc. 2003-61, sec. 4.02(1)(c). The
Comm ssi oner uses the factors provided in section
301.6343-1(b)(4), Proced. & Adm n. Regs. The pertinent factors
to be considered here are: (1) Petitioner’s age, enploynent
status and history, ability to earn, and nunber of dependents;
(2) the amount reasonably necessary for food, clothing, housing
(itncluding utilities, homeowner’s insurance, honmeowner’s
associ ation dues, and the like), nedical expenses (including

heal th i nsurance), transportation, and current tax paynents
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(i ncluding Federal, State, and local); (3) the cost of living in
the geographic area in which petitioner resides; and, (4) any
other factor that petitioner clains bears an econom ¢ hardshi p.
See sec. 301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.

At the tinme of trial petitioner had three dependents, two
preschool children and her nother. Her boyfriend (the father of
her children) also lived in her honme and shared sone of the
living expenses. Respondent, follow ng standard gui delines for
basic living expenses, determ ned that petitioner’s necessary
nonthly |iving expenses should be $4,877. As one of the criteria
for denying relief, respondent relied on the fact that
petitioner’s nortgage, interest, utilities, and property taxes
exceeded the “necessary” anount and, additionally, that her
boyfriend shared sonme of the household |iving costs.

Petitioner contends that respondent’s reliance on the $4, 877
figure is msplaced because respondent used figures for a famly
of four, whereas petitioner’s household conprises five.
Respondent’s reliance on nonthly |iving expense cal cul ations for
a famly of four does appear to be msplaced in the |ight of the
fact that respondent acknow edges that petitioner’s boyfriend
contributed to the household costs. Next, petitioner points out
that her salary fromthe unified school district has decreased

preci pitously since respondent reviewed and deni ed her request
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and that announced cutbacks wi |l cause further reductions in her
sal ary.

Under these circunstances, we find respondent’s
determnation that this factor weighs against relief to be of
l[ittle inport and that petitioner’s financial circunstances
shoul d not have resulted in denial of relief.

In sunmary, all criteria are favorable to her entitlenent to
equitable relief fromjoint liability. Wth respect to her
financial circunmstances, they do not indicate a standard of
l[iving that is much if in any anount in excess of the mnim
st andards by which respondent neasures this criterion. This is
especially so where, as here, respondent used the wong standard
by not including the fifth person in the analysis. Although
respondent determ ned that petitioner knew or had reason to know
that M. Schoenbrun could not pay, petitioner provided anple
evidence at trial show ng that she did not know and that the
information was intentionally kept fromher. W hold that
petitioner is therefore entitled to equitable relief fromthe
1997 joint tax liability under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




