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MVEMORANDUM OPI NI ON

KROUPA, Judge: This matter is before the Court on

respondent’s notion for partial summary judgnment filed pursuant

to Rule 121.! Respondent issued Mercato d obal Qpportunities

IAIl Rule references are to the Tax Court Rules of Practice

and Procedure, and all section references are to the |nternal
Revenue Code in effect for the years at issue.
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Fund, LP (Mercato), two notices of final partnership
adm ni strative adjustnent (FPAAs) for 2003 and 2004 (years at
i ssue). Respondent asks this Court to hold, as a matter of |aw,
that the FPAAs were issued before the relevant Iimtations period
for assessnent of tax for partnership and affected itens expired.
Qur decision turns on whether Mercato's tax matters partner (TMP)
validly consented to extending the limtations period for the
years at issue. W hold it did. W therefore grant respondent’s
partial summary judgnent notion.

Backgr ound

The follow ng facts have been assuned solely for resolving
the pending notion. Mercato’s principal place of business was
New York, New York, at the tinme petitioner filed the petition.
Jason Chai (petitioner), Andrew Beer (Beer) and Apex Managenent,
LLC (Apex), were partners of Mercato. Apex was Mercato’'s TMP for
the years at issue. Beer was Apex’s nenber-nanager for the years
at issue.

Beer, on behal f of Apex, executed Form 872-P, Consent to
Extend the Time to Assess Tax, for the years at issue before the
expiration of the time for assessing taxes attributable to
partnership itens, extending the period to i ssue Mercato FPAAs
for the years at issue to June 30, 2009. Petitioner twce
executed Form 872-1, Consent to Extend the Tine to Assess Tax,

for 2003, extending the assessnent before June 30, 2009.
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Mercato tinely filed Forns 1065, U.S. Return of Partnership
| ncone, for the years at issue. Petitioner tinely filed a
Federal inconme tax return for 2003, but he failed to file a
return for 2004 until 2008. Respondent exam ned Mercato’ s Forns
1065 and determ ned that Mercato engaged in tax shelter
transactions. Consequently, respondent issued FPAAs to Mercato
on June 17, 2009, for the years at issue, disallowng certain
| osses.

Petitioner, as a notice partner, tinely filed a petition for
readj ustment. Respondent thereafter filed this notion for
partial summary judgnent.

Di scussi on

We are asked to decide whether partial summary judgnent is
appropriate. Sunmmary judgnent is intended to expedite litigation
and avoi d unnecessary and expensive trials. See, e.g., FPL

G oup, Inc. & Subs. v. Conm ssioner, 116 T.C 73, 74 (2001).

Either party may nove for sumrmary judgnent upon all or any part
of the legal issues in controversy. Rule 121(a). A notion for
summary judgnent or partial summary judgment will be granted if

t he pl eadi ngs, answers to interrogatories, depositions,

adm ssions, and other acceptable materials, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of

law. See Rule 121(b); Elec. Arts, Inc. v. Conm ssioner, 118 T.C.
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226, 238 (2002). The noving party has the burden of proving that

no genui ne issue of material fact exists and that it is entitled

to judgnent as a natter of law. See, e.g., Rauenhorst v.

Comm ssi oner, 119 T.C 157, 162 (2002). W grant summary

judgnent cautiously and sparingly, and only after carefully
ascertaining that the noving party has net all requirenents for

summary adj udi cation. See Associated Press v. United States, 326

U.S 1, 6 (1945).

The period for assessing tax attributable to a partnership
itemis 3 years fromthe later of the date the partnership return
is filed, or its due date. Sec. 6229(a). This period nay be
extended with respect to all partners of a partnership by
agreenent between the TMP and the Conm ssioner. Sec. 6229(b)(1).
In this case, if Mercato’s limtations period was validly
ext ended under section 6229(b) (1), then the FPAAs for the years
at issue were tinely.

Petitioner argues that Apex did not validly consent to
extending the imtations period under section 6229(a) because
Beer, its nmenber-manager, had a conflict of interest that
precl uded consent. W nust decide whether, as a matter of |aw,
Apex validly consented to extending the limtations period. W
now turn to this issue.

We follow the Court of Appeals opinion squarely on point

when appeal from our decision would lie to that court absent
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stipulation by the parties to the contrary. &olsen v.

Conm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r.

1971). This case is appealable to the U S. Court of Appeals for
the Second Circuit. That court has consistently held that the
Comm ssioner may not rely on a TMP s consent to extend the
[imtations period to assess tax attributable to partnership
itens where (1) the TMP has a serious conflict of interest and
(2) the Comm ssioner knows of the serious conflict at the tine of

consent. See Leatherstocking 1983 Pship. v. Conm ssioner, 296

Fed. Appx. 171, 172 (2d Cr. 2008), revg. T.C Meno. 2006-164;

Madi son Recycling Associates v. Conmm ssioner, 295 F.3d 280, 288

(2d Cr. 2002), affg. T.C. Meno. 2001-85; Transpac Drilling

Venture 1982-12 v. Conm ssioner, 147 F.3d 221, 227 (2d Gr.

1998), revg. T.C. Menp. 1994-26. A serious conflict exists where
the TMP has a strong incentive to ingratiate hinself or herself

with the Gover nnment. See Transpac Drilling Venture 1982-12 v.

Conm ssi oner, supra at 227. A serious conflict may be found when

at the time of consent the TMP is under crimnal investigation
and the Governnent has provided the TMP sone inducenent (e.g.,
immunity or a reduced sentence) to cooperate with it. See

Madi son Recycling Associates v. Conm ssioner, supra at 289. A

crimnal investigation of a TMP, however, does not in itself
automatically preclude consent. 1d. at 288. The serious

conflict nust be actual. | d.
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Petitioner asks us to deny respondent’s partial summary
j udgnment notion because Apex had a serious conflict. Petitioner
clains that Beer, Apex’s nenber-manager, was under crim nal
i nvestigation by respondent. Petitioner fails, however, to offer
any facts to support his claim Respondent, on the other hand,
offers the affidavit of his Crimnal Investigative D vision as
proof that Beer was not under crimnal investigation when he
executed the consent.

The party opposing summary judgnment nust set forth specific
facts to show that a question of material fact exists and may not
rely nerely on allegations or denials in the pleadings. Gant

Creek Water Works, Ltd. v. Conmm ssioner, 91 T.C 322, 325 (1988);

Casanova Co. v. Conm ssioner, 87 T.C. 214, 217 (1986).

Petitioner fails to show Beer was under crimnal investigation at
the tinme of consent. Moreover, petitioner fails to show that
Beer had any actual serious conflict.

We find that there is no genuine issue of material fact on
whet her the TMP had an actual “serious conflict of interest” that
woul d preclude consent to extend the |imtations period under
section 6229(a). W further find, as a matter of |aw, that Apex
val i dly consented under section 6229(b)(1) to extending the
[imtations period to June 30, 2009. W hold that respondent is
entitled to judgnent as a matter of lawin his favor that the

FPAAs issued to Mercato for the years at issue were tinely.
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Accordingly, we shall grant respondent’s notion for parti al
summary judgnent.

Because we hold that Mercato's limtations period under
section 6229(a) was validly extended, the issue of whether
petitioner validly consented to extending the Iimtations period
by executing Form 872-1 is noot.

We have considered all argunents the parties nmade in
reachi ng our holdings, and, to the extent not nentioned, we find
themirrelevant or without nerit.

To reflect the foregoing,

An appropriate order granting

respondent’s notion for parti al

summary judgnent will be issued.




