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SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVI N, Judge: This case is before the Court on
petitioner’s notion for special leave to file notion to vacate

deci sion and notion to vacate deci si on.

*

Thi s Menorandum Fi ndi ngs of Fact and Opi ni on suppl enments
Merriamv. Comm ssioner, T.C Meno. 1995-432, affd. wthout
publ i shed opinion 107 F.3d 877 (9th Gr. 1997)
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In a prior opinion issued in this case, we held that

petitioner was |liable as a transferee for Federal incone tax owed

for the year ending Septenber 30, 1986, by Napa | nvestnent Corp.

(Napa). Merriamyv. Conmm ssioner, T.C Meno. 1995-432, affd.

wi t hout published opinion 107 F.3d 877 (9th Gr. 1997).
Petitioner was president and sol e sharehol der of Napa. Janes
Merriam petitioner’s then-husband, ran Napa. He signed
petitioner’s nanme to many Napa docunents. Petitioner personally
si gned nmany ot her Napa docunents including a consent to action
whi ch stated that she, as sole director, approved Napa' s | ending
substantial suns to her, a prom ssory note stating that she
borrowed substantial sunms from Napa, and Napa checks i ncl uding
checks payable to her.

Janmes Merriam arranged for his son froma prior marriage,
Ted Merriam to represent petitioner in that proceeding. The
case was fully stipulated under Rule 122. Petitioner contends
that (1) the stipulation erroneously overstated her role in Napa,
whi ch caused the Court to decide erroneously that she was liable
as a transferee; (2) she had no know edge of the existence of the
case until after decision was entered; and (3) these
ci rcunstances constitute fraud on the Court.

The sol e issue for decision is whether fraud on the Court

occurred in this case. W hold that it did not.
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Unl ess otherw se indicated, section references are to the
I nternal Revenue Code as anended. Rule references are to the Tax
Court Rules of Practice and Procedure.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petiti oner

Petitioner was a resident of California when the petition
was filed. Petitioner graduated fromthe University of Southern
California in 1963 with a degree in psychol ogy.

Petitioner married WIlliamD. Lusk (Lusk) in 1966. |In 1979,
they were divorced, and petitioner married Janes Merriam Al so
in 1979, petitioner received her hone in Newport Beach,
California, as part of the marital settlenent agreenent with
Lusk. In 1980, petitioner sold her Newport Beach hone for $1.4
mllion and received net proceeds of $876, 936.

In 1981, petitioner and Janes Merriam paid $1, 005,000 to buy
a 7,000-square-foot residence in Tiburon, California (Tiburon
residence). Petitioner paid a deposit of $201, 000 and ear nest
noney of $350, 026.28, and she and Janes Merriam borrowed $550, 000
to buy that residence.! Janes Merriam signed a quitclaimdeed on
March 12, 1981, in which he relinquished any interest that he

m ght have had in the Tiburon residence.

! The parties do not explain why paynents for the Tiburon
resi dence do not equal its cost.
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Petitioner and Janmes Merriamlived in the Ti buron residence.
Petitioner ran the famly household. Janes Merriamcontrolled
their business and tax matters.

B. Ted Merriam

Ted Merriam graduated fromlaw school in 1978. He received
a Master of Laws degree in taxation in 1982 and has practiced tax
| aw i n Denver, Colorado, since then. Ted Merriamand his famly
visited James Merriamand petitioner in California three or four
times a year from 1983 to 1999. Ted Merriamdid | egal work
related to James Merriam s business activities, but he very
rarely spoke to petitioner about business or tax matters.

Petitioner signed joint individual tax returns that Ted
Merriam prepared for her and James Merriam Petitioner knew that
Ted Merriam had prepared those returns. Petitioner signed a Form
2848, Power of Attorney, in which she and Janes Merriam
authorized Ted Merriamto represent them before respondent with
respect to their 1986 joint return. Ted Merriamreceived several
Forns 2848 purportedly bearing petitioner’s signature,? including

one relating to petitioner’s transferee liability.

2 Janes Merriamfrequently signed petitioner’s nanme to
docunents. |If the record shows that petitioner actually signed a
docunent, we state that she signed the docunent. \Were the
record indicates that her signature appears on a docunent but
does not indicate that she signed it, we state that the docunent
“purportedly” bears her signature.
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C. Janmes Merriam s Business Activities

1. James Merrianmis Early Busi nesses

In the late 1960s and 1970s, Janes Merriam started the Sir
Speedy Printing Centers franchi se busi ness and ot her franchise
busi nesses. In the early 1980s, he started Texas State Video
Co., which he envisioned woul d become a nationw de video rental
franchi se business. James Merriamraised about $2 mllion in a
stock offering relating to the video franchi se conpany.

2. James Merriamis Ofices, Ofice Staff, and Procedures

James Merriam had offices at the Tiburon residence and at
ot her locations. He had nunerous corporations and bank accounts.

Janmes Merriam and nenbers of his office staff received and
sorted mail delivered to the Tiburon residence. James Merriam
gave petitioner mail not related to his businesses or taxes.
James Merriamtold his staff not to give petitioner any
i nformati on about his businesses.

3. Napa

Ted Merriamincorporated Merriam |l nvestnent Corp. (MC) in
Colorado in 1983 and was its registered agent. M C was Napa’'s
predecessor. Initially, the nenbers of the M C board of
directors were Janes Merriam Ted Merriam and petitioner. Janes
and Ted Merriamresigned as directors shortly after M C was
i ncor porated and before M C changed its nane to Napa.

Thereafter, petitioner was the president, sole sharehol der, and
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only director of Napa. Janmes Merriamran Napa and made all of
the decisions for Napa. Napa, a holding conpany, owned 12
mllion shares of Hanmer Technol ogi es Inc.

Ted Merriam prepared Napa' s corporate m nutes, resolutions
and ot her |egal docunments and kept track of distributions from
Napa bank accounts. Napa conducted busi ness through consents to
action.® Ted Merriam prepared hundreds of Napa docunents for
petitioner to sign and mailed themin envel opes addressed either
to her or to Janes Merriam Those docunments were returned to him
purportedly bearing petitioner’s signature.

Petitioner personally signed the follow ng Napa docunents:
(a) A prom ssory note dated March 31, 1986, in which she prom sed
to pay Napa $421, 843. 22 on dermand but no |ater than March 31,
1992; (b) a consent to action in which she, as sole director of
Napa, approved |oans from Napa to her from April through June
1986 totaling $702,503.90* i n exchange for her prom ssory note to
Napa in that amount; and (c) at | east 54 Napa checks, including
12 payable to her. On two of the checks dated in February 1985
and nade payable to her, petitioner wote “Napa | nvestnent

Cor porati on” above her signature.

3 A consent to action is a docunment signed by the directors
of a corporation in lieu of a board neeting.

4 The parties erroneously stipulated that this amunt was
$703,503.90 in the underlying case. The discrepancy does not
affect our decision to deny petitioner’s notion to vacate
deci si on.



- 7 -

Petitioner signed several checks nade payable to the I RS on
whi ch appeared Napa’'s taxpayer identification nunber. Petitioner
al so signed sone Napa checks payable to | awers and to Janes
Merriam s bookkeeper. James Merriamfrequently signed
petitioner’s nanme on Napa docunents, including checks.

Ted Merriam prepared articles of dissolution for Napa on
Cctober 17, 1986. Petitioner’s signature as president and Ted
Merriam s signature as secretary on this docunent were notarized
by Di ane Lal osh (Lal osh), an adm nistrative assistant of Janes
Merriam Ted Merriamdid not talk to petitioner about the
decision to |iquidate Napa.

Janes Merriamwas a party to many lawsuits in which it was
al l eged that he had violated securities laws. Petitioner knew
that James Merriamwas a party to many |awsuits. Petitioner,
Janes Merriam and Napa were defendants in a lawsuit in which
Burton Finkel stein (Finkelstein), an attorney, represented
petitioner and Janmes Merriam Petitioner signed a $25, 000 Napa
check payable to Finkelstein to retain himfor |egal services.

Fi nkel stein represented petitioner in a deposition taken in that
case.

Petitioner received substantial anounts each nonth from
Napa, totaling about $1.5 million in a 2-year period before
Septenber 30, 1986. In June 1986, about 3 nonths before Napa

I i qui dated, petitioner bought a Rolls Royce autonobile.



D. The Tax Court Case

Napa reported an unpaid tax liability of $474,363 on its
corporate incone tax return for its year ending Septenber 30,
1986. Respondent determ ned that petitioner was liable as a
transferee of Napa. Respondent sent a notice of transferee
l[tability to petitioner’s Tiburon residence and a copy to Ted
Merriamin Col orado.

Janmes Merriam asked Ted Merriamto represent petitioner in
this case, and Ted Merriam agreed. Janes Merriamtold Ted
Merriamto send the legal bills related to this case to Janes
Merriam

Ted Merriamtinmely filed a petition in this case in 1992.
He sent copies of all docunents related to the case in envel opes
addressed to Janmes Merriamor petitioner. He designated Denver
as the place of trial, and he listed petitioner as a wtness in
his pretrial menorandum

The case was submtted fully stipulated under Rule 122 in
1994. Ted Merriam signed the stipulation of facts w thout
di scussing it with petitioner. In an opinion filed in this case
on Septenber 6, 1995, we found that petitioner was the sole
director and sharehol der of Napa, Janmes Merriam nmade al
deci sions for her regardi ng Napa, she had borrowed noney from
Napa as shown by prom ssory notes bearing her signature, she

caused Napa to be liquidated, and, as part of the |iquidation,
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she distributed to herself cash and a note and cancel ed

prom ssory notes that she had signed. W held that petitioner
was a transferee of Napa under former Colo. Rev. Stat. sec. 7-5-
114(1)(c) (1986) (D rector Dissolution Statute) because she
caused the corporation to |liquidate, and she distributed

corporate assets to herself. Merriamv. Conm ssioner, T.C Meno.

1995-432.

We entered decision that petitioner was liable as a
transferee for Napa's 1986 incone tax and additions to tax for
1986 in the anount of $1,154,034.56. The case was appealed to
and affirmed w thout published opinion by the U S. Court of
Appeals for the Ninth Crcuit. Ted Merriamdi scussed collection
alternatives with Janes Merriam after the decision becane final

Ted Merriam never spoke to petitioner about the case. He
believed that: (a) Petitioner had signed Napa corporate
docunents; (b) petitioner knew that she was a sharehol der,
director, and officer of Napa; (c) Janmes Merriam kept petitioner
i nformed of inportant business and tax matters; and (d)
petitioner had expressly authorized Janes Merriamto act on her
behal f in this case.

E. Sal e of the Tiburon Residence

On February 22, 1996, IRS agent M chael Buttress (Buttress)

went to the Tiburon residence and gave petitioner sonme



- 10 -
paperwork.® Petitioner gave the paperwork to Janes Merriam
Buttress went to the Tiburon residence many tines. Petitioner
never spoke to hi mabout respondent’s sale of the Tiburon
resi dence; however, she knew that Ted Merriam had been
communi cating with respondent about selling the Tiburon
resi dence, and she believed that Ted Merriamwas representing her
regardi ng respondent’s sal e of the house.

On July 19, 1996, petitioner wote a letter to Buttress in
whi ch she said that Ted Merriamhad told petitioner and Janes
Merriamthat their real estate agent was advertising the sale of
t he house, the proceeds fromwhich they could use to pay
del i nquent t axes.

On February 25, 1997, Buttress visited the Tiburon residence
and gave petitioner sone paperwork including a notice of seizure
and a m ni num bid worksheet that listed petitioner as the
taxpayer with a liability of $1,800, 451.32 and the Ti buron
resi dence as the subject property. Janmes Merriamwas not at hone
at the time. Petitioner called Ted Merriam Ted Merriamtold
petitioner to fax the paperwork to him Later that day,
petitioner faxed that paperwork to Ted Merriamwith a transmttal
letter that included the foll ow ng:

M ke Buttress was just here and gave ne the
foll ow ng m ni mum bi d wor ksheet.

5 Petitioner testified that this was the first tine that
she knew about her transferee liability.
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He asked if we were going to have the house
apprai sed again and | told himthat we would be talking
to you and | et himknow.
Jimis up in Roseville today, returning this
eveni ng.
Looking forward to seeing you on Saturday!!
On that day, Janmes Merriamtook the paperwork from petitioner and
told her that he would take care of it.
The Ti buron residence was sold on August 6, 1999.
Respondent received $1, 815,539 fromthe sale, which fully paid
petitioner’s transferee liability.

F. Later Events

Janes Merriam began serving a sentence in Federal prison in
January 2002 for securities crinmes not related to this case.
Petitioner filed for divorce fromJanmes Merriamin 2002.

Petitioner retained her current counsel in this case in
August 2002. Petitioner filed her notion for special |eave to
file notion to vacate decision on July 31, 2003.

OPI NI ON

A. Petitioner’s Contentions

Petitioner noves to vacate the decision in this case on the
grounds that it resulted fromfraud on the Court by Janes Merriam
and Ted Merriam Petitioner contends that Janes Merriam and Ted
Merriam conspired to hold her liable for Napa s incone tax
l[tability. She also contends that the stipulation of facts
submtted by Ted Merriamis alnost entirely false and i s based on

docunents bearing her forged signature, and that she did not
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retain Ted Merriamto represent her in this case or authorize
anyone else to retain him

B. VWhet her the Decision Was Entered as a Result of Fraud on the
Cour t

1. Backgr ound

Cenerally, we lack jurisdiction to vacate a decision once it

becones final. Abatti v. Comm ssioner, 859 F.2d 115, 117-118

(9th Gr. 1988), affg. 86 T.C. 1319 (1986); C nema '84 v.

Commi ssi oner, 122 T.C. 264, 270 (2004). However, we have

jurisdiction to set aside a decision obtained by fraud on the

Court. Toscano v. Conmm ssioner, 441 F.2d 930, 933-934 (9th Gr.

1971), vacating 52 T.C. 295 (1969).
Fraud on the court is an unconscionable plan or schenme which
is designed to inproperly influence the court in its decisions.

Abatti v. Conm ssioner, supra at 118. Wth specific facts which

plainly inpugn the official record, the noving party nust
establish by clear and convincing evidence that decision resulted

fromfraud on the court. Drobny v. Commi ssioner, 113 F.3d 670,

677 (7th Cr. 1997) (quoting Kenner v. Conm ssioner, 387 F.2d

689, 691 (7th Gr. 1968)), affg. T.C. Meno. 1995-209; England v.

Doyl e, 281 F.2d 304, 309-310 (9th Gr. 1960); Atchison, Topeka &

Santa Fe Ry. Co. v. Barrett, 246 F.2d 846, 849 (9th Gr. 1957).

The concept of fraud on the court applies narrowy in the
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interest of preserving the finality of judgnents. Toscano v.

Conmi ssi oner, supra at 934.°6

2. VWhet her Fraud on the Court Occurred in This Case

a. VWhet her the Deci sion Was Based on a Fal se
Stipul ati on of Facts

Petitioner contends that Janmes Merriamand Ted Merriam
submtted a false stipulation of facts. Petitioner contends
that, contrary to the stipulation of facts, the foll ow ng
statenents are true: (i) She was not the president and sole
shar ehol der of Napa; (ii) she did not borrow noney from Napa; and
(1i1) she did not know anyt hi ng about Napa except that it was one
of Janes Merriam s conpani es.

At the hearing on her notion, petitioner testified on direct
exam nation that she had no role in Napa, she did not know
anyt hi ng about Napa except that it was one of James Merrian s
conpani es, and she did not sign prom ssory notes or any other
Napa docunents. She testified that she first |earned that
prom ssory notes wth her signature existed in April 2002. She
testified that she never borrowed noney from Napa. She testified
and contends that she was not involved wth Napa, including the

decision to liquidate it.

6 W reach this result without requiring petitioner to show
prejudice. See D xon v. Conm ssioner, 316 F.3d 1041, 1046 (9th
Cr. 2003), revg. T.C. Meno. 1999-101.
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We deci de whether a witness is credible on the basis of
objective facts, the reasonabl eness of the testinony, and the

deneanor of the witness. Quock Ting v. United States, 140 U.S.

417, 420-421 (1891): Wbod v. Conmissioner, 338 F.2d 602, 605 (9th

Cr. 1964), affg. 41 T.C 593 (1964); Pinder v. United States,

330 F.2d 119, 124-125 (5th G r. 1964); Concord Consuners Hous.

Coop. v. Conm ssioner, 89 T.C. 105, 124 n. 21 (1987).

On cross-exam nation, when presented with docunents offered
to i npeach her testinony, petitioner admtted that she had signed
(1) a promssory note in which she prom sed to pay Napa
$421,843.22; (2) a consent to action in which she, as sole
director, approved loans from Napa to her totaling $702,503.90 in
exchange for her prom ssory note; and (3) at |east 54 Napa
checks, including 12 payable to her.

Petitioner is a college graduate. W believe that
petitioner knew that she could not sign a corporate check w thout
authority from Napa. Petitioner denied know ng anythi ng about
Napa’'s liquidation and testified that she did not sign the Napa
i quidation docunent. However, her signature on that docunent
was notarized. Although the notarization was nade by Lal osh, an
enpl oyee who worked in Janes Merriam s office, Lalosh testified
in this case on matters other than the notarization, and we have
no reason to doubt her integrity or the validity of the

notari zati on.
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Petitioner contends that Lalosh testified that petitioner
had no role in Napa. W disagree. Lalosh testified about Janes
Merriamis office procedures, that petitioner signed several Napa
checks, and that Janmes Merriam si gned Napa docunents. Lalosh did
not testify that petitioner had no role in Napa.

Petitioner denies receiving substantial suns from Napa. Qur
bases for finding that she received about $1.5 mllion in a 2-
year period are that: (a) Petitioner said that she received
mont hly paynments from Napa for househol d expenses; and (b) Ted
Merriamtestified that (i) Janes Merriam wanted petitioner to
receive at | east $20,000 to $30,000 per month for that purpose;
(ii) Napa gave petitioner $1.5 million in a 2-year period; and
(iii) petitioner gave Napa $1.5 million in notes during that
period. The hearing record for petitioner’s notion includes the
t hree Napa checks payable to and signed by petitioner: $9,000 on
April 15, 1985, $9,000 on April 22, 1985, and $5,000 on April 24,
1985. These checks, the consent to action, and the prom ssory
note that petitioner admtted that she signed show t hat
petitioner received substantial sums from Napa. W are not
convinced that the subm ssion to the Court of the stipulation of

facts was fraud on the Court.
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b. VWhet her Ted MerriamFiled the Petition in This
Case Wthout Authority

Petitioner contends that Ted Merriamfailed to inform her
about the case because he and Janes Merriam conspired to have her
held liable as a transferee. W disagree.

The tax year in issue is 1986. W do not believe that Janes
Merriam and Ted Merriam conspired to nmake petitioner liable as a
transferee for 1986. Petitioner and Janes Merriam had been
married for 7 years in 1986 and renai ned marri ed anot her 16
years. Petitioner and Janmes Merriamremained married 8 years
after the stipulation was filed. W do not believe that Janes
Merriam who lived at the Tiburon residence with petitioner until
it was sold in 1999, conspired to |lose that residence to the tax
collector. If Ted Merriamhad not filed the petition, respondent
coul d have assessed the proposed transferee liability and begun
collection activity in 1992 rather than 1996.

We are not convinced that Janmes Merriam and Ted Merriam
sought to have petitioner held |iable as a transferee.

C. Concl usi on

We concl ude that petitioner has not shown by clear and
convi ncing evidence that fraud on the Court occurred in this
case.

An appropriate order

will be issued.




