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R issued final notices of intent to levy to Ps.
The notices requested paynent of frivolous return
penal ti es inposed under sec. 6702, |I.R C., for the
taxabl e years 1996 and 1997. Ps requested an Appeal s
O fice hearing pursuant to sec. 6330(b), I.RC On
Jan. 13, 2000, prior to conducting an Appeals Ofice
hearing, R issued determnation letters to Ps stating
that R would proceed with collection. On Feb. 23,
2000, the Court received and filed petitions for review
of Rs determnation letters that Ps had mailed to the
Court on Feb. 15, 2000. R filed notions to dism ss the
petitions for lack of jurisdiction on the grounds: (1)
The petitions were not filed within the 30-day period
prescribed in sec. 6330(d)(1), I.R C; and (2)
consistent wwth Moore v. Conm ssioner, 114 T.C 171

1 These cases are consolidated solely for the purpose of
di sposi ng of the pending jurisdictional notions.
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(2000), the Court lacks jurisdiction to review the

di sputed determ nation |letters because the Court | acks
jurisdiction over the underlying taxes (frivol ous
return penalty under sec. 6702). Ps filed oppositions
to Rs notions asserting that the cases shoul d be

di sm ssed on the ground that the determnation letters
are invalid.

Held: R s nptions to dismss will be deni ed.
Hel d, further,: These cases will be dism ssed on the
ground that the determ nation letters are invalid.

WIlliamB. Meyer and Diane S. Meyer, pro se.

Katrine Shelton and Richard Goldnman, for respondent.

OPI NI ON
DAWSON, Judge: These cases were assigned to Chief Special
Trial Judge Peter J. Panuthos pursuant to the provisions of
section 7443A(b)(4).2 The Court agrees with and adopts the
opi ni on of the Special Trial Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

PANUTHOS, Chief Special Trial Judge: These cases are before

the Court on respondent's Mdtions to Dismss for Lack of
Jurisdiction, as supplenented. As discussed in detail below, we
W Il dismss these cases for lack of jurisdiction on the ground
that respondent's Notices of Determ nation Concerning Collection

Action are invalid.

2 Unless otherwise indicated, all section references are to
the I nternal Revenue Code. All Rule references are to the Tax
Court Rules of Practice and Procedure.



Backgr ound

On Cctober 19, 1998, respondent issued a collection letter
to Wlliam B. and Diane S. Meyer (petitioners) requesting that
they pay frivolous return penalties under section 6702 in the
anount of $500 for each of the taxable years 1996 and 1997. On
February 25, 1999, respondent issued to petitioners separate
final notices of intent to levy for the years 1996 and 1997.

Petitioners tinely requested a hearing with the Internal
Revenue Service Ofice of Appeals (Appeals Ofice) pursuant to
section 6330(a). However, the appeals officer assigned to
petitioners' case did not offer or schedule a hearing because his
communi cations with petitioners led himto believe that they were
chal | engi ng respondent's collection efforts solely on
constitutional grounds.

On January 13, 2000, the Appeals Ofice issued to
petitioners separate Notices of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330
(determnation letters) stating that all applicable |aws and
adm ni strative procedures had been net and that respondent woul d
proceed with collection against themfor 1996 and 1997.

On or about February 4, 2000, petitioners wote to the
Appeals Ofice to conplain that they had not received a hearing
prior to the issuance of the above-described determ nation

letters. On February 9, 2000, Appeals Oficer Tony Aguiar wote
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to petitioners and infornmed themthat he had schedul ed a
col l ection conference for February 11, 2000. H s letter further
stated that the conference would not extend the period during

whi ch petitioners were required to file a petition for review
with the Tax Court regarding the determnation letters dated
January 13, 2000.

On February 23, 2000, petitioners filed with the Court
separate petitions for review of respondent's determ nations to
proceed with collection. The petitions arrived at the Court in a
singl e envel ope bearing a U S. Postal Service postmark date of
February 15, 2000. At the tine the petitions were filed,
petitioners resided at Las Vegas, Nevada.

In response to the petitions, respondent filed Mtions to
Dismss for Lack of Jurisdiction on the alternative grounds: (1)
The petitions were not filed within the 30-day period prescribed
in section 6330(d)(1)(A); and (2) because the Court generally
| acks jurisdiction over the frivolous return penalty inposed
under section 6702, section 6330(d) bars the Court fromreview ng
respondent’'s determnation to collect such penalties.

Petitioners filed responses in opposition to respondent’'s
motions to dismss. They assert that the determnation letters
are invalid inasnmuch as the Appeals Ofice issued the letters
wi thout first conducting a hearing as mandat ed under section

6330(b). Petitioners’ responses are tantanmount to (and will be
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treated as) notions to dismss for lack of jurisdiction on the
ground that the determnation letters are invalid.

Respondent subsequently suppl enented his notions to di smss,
as directed by the Court, by providing the Court wth Postal
Service Form 3877 confirmng that the Appeals Ofice mailed the
di sputed determnation letters to petitioners on January 13,

2000.

These cases were called for hearing at the Court's notions
session in Washington, D.C. Counsel for respondent appeared at
the hearing and argued in support of respondent's notions to
di sm ss, as supplenented. Although petitioners did not appear at
the hearing, they did file Rule 50(c) statenments wth the Court.
Di scussi on

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. See sec. 7442; Judge v. Conmm ssioner, 88 T.C 1175,

1180-1181 (1987); Naftel v. Conm ssioner, 85 T.C. 527, 529

(1985). These cases are before the Court pursuant to the

col l ection review procedures set forth in section 6330.% Before

3 Sec. 6330 was enacted under the Internal Revenue Service
Restructuring and Reform Act of 1998 (RRA 1998), Pub. L. 105-206,
sec. 3401, 112 Stat. 685, 746, and is effective wth respect to
collection actions initiated nore than 180 days after July 22,
1998; i.e., Jan. 19, 1999. See RRA 1998 Pub. L. 105-206, sec.
3401(d), 112 Stat. 750.



- 6 -
proceeding with our analysis, we will briefly reviewthe
appl i cabl e statutory provisions.

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by |l evy upon property belonging to the taxpayer.
Section 6331(d) provides that the Secretary is obliged to provide
the taxpayer with notice, including notice of the adm nistrative
appeal s available to the taxpayer, before proceeding with
collection by levy on the taxpayer's property.

Section 6330 generally provides that the Conm ssioner cannot
proceed with the collection of taxes by way of a levy on a
taxpayer's property until the taxpayer has been given notice of,
and the opportunity for, an adm nistrative review of the matter
in the formof an Appeals Ofice hearing, and, if dissatisfied,
gi ven an opportunity for judicial review of the admnistrative

determ nation. See Davis v. Conm ssioner, 115 T.C 35 (2000);

Goza v. Conmi ssioner, 114 T.C 176 (2000).*

4 Sec. 6330(a)(3)(B) provides that the notice required
under this section nust include the right of the taxpayer to
request a hearing. Sec. 6330(b)(1) provides:

SEC. 6330(b). R ght to Fair Hearing.--

(1) 1In general.-If the person requests a
heari ng under subsection (a)(3)(B), such hearing
shall be held by the Internal Revenue Service
O fice of Appeals.
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Section 6330(c) prescribes the matters that may be rai sed by
a taxpayer at an Appeals Ofice hearing. |In sum section 6330(c)
provi des that a taxpayer may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner's
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence
and anount of the underlying tax liability can be contested at an
Appeals Ofice hearing if the taxpayer did not receive a notice
of deficiency for the taxes in question or did not otherw se have
an opportunity to dispute such tax liability. See Sego v.

Commi ssioner, 114 T.C. 604 (2000); Goza v. Conm ssioner, supra.

Section 6330(d) provides for judicial review of the
Comm ssioner's admnistrative determnation in pertinent part as
fol |l ows:
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial review of determ nation.--The person
may, within 30 days of a determ nation under this

section, appeal such determ nati on—-

(A) to the Tax Court (and the Tax Court shal
have jurisdiction to hear such matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability, to a
district court of the United States.
If a court determ nes that the appeal was to an incorrect
court, a person shall have 30 days after the court
determnation to file such appeal with the correct court.
Section 6330(d) inposes certain procedural prerequisites on

judicial review of collection matters. Mich |ike the Court's
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deficiency jurisdiction, the Court's jurisdiction under section
6330(d) is dependent upon a valid determnation letter and a
tinely filed petition for review See Rule 330(b). Like a
noti ce of deficiency under section 6213(a), an Appeals Ofice
determ nation letter is a taxpayer's "ticket" to the Tax Court.

See Ofiler v. Comm ssioner, 114 T.C. 492, 498 (2000). See also

Mul vania v. Conmm ssioner, 81 T.C 65, 67 (1983); see also Gati V.

Comm ssioner, 113 T.C 132, 134 (1999). Moreover, a petition for

revi ew under section 6330 nust be filed with the appropriate
court within 30 days of the mailing of the determ nation letter.

See McCune v. Conm ssioner, 115 T.C. __ (2000).

In addition to tinely filing requirenents, section 6330(d)
[imts the Tax Court's jurisdiction to the review of collection
actions in which the underlying tax is of a type over which the

Court normally has jurisdiction. See Van Es v. Conm ssioner, 115

T.C. __ (2000)(dismssing a petition for review of a collection
action pertaining to the frivolous return penalty); Myore v.

Comm ssioner, 114 T.C 171 (2000) (dism ssing a petition for

review of a collection action pertaining to trust fund taxes).

As indicated, respondent noves to dismss on the alternative
grounds: (1) The petitions were not filed within the 30-day
filing period prescribed in section 6330(d)(1)(A); and (2) the
underlying liabilities (frivolous return penalties) are not

matters over which the Court normally has jurisdiction.
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Petitioners do not dispute either point. However, they contend
that the cases should be dism ssed on a third ground; i.e., that
the determnnation letters are invalid.

There is no dispute that the Court lacks jurisdiction in
t hese cases. Because the basis for dismssal may affect whether
respondent may proceed with collection, we are obliged to
determ ne the proper ground for dismssal. Assum ng that
respondent failed to issue valid determnation letters, we wll
di sm ss the cases on that basis, rather than on either of the
alternative grounds upon which respondent's notions are based.

See, e.g., Pietanza v. Conm ssioner, 92 T.C 729, 735-736 (1989),

af fd. by unpublished opinion 935 F.2d 1282 (3d Cr. 1991).

The Court has not previously considered the el enents
necessary for a valid determ nation |letter under section 6330.
Suffice it to say, section 6330(b) contenpl ates that an Appeal s
O fice hearing, if duly requested by the taxpayer, nust precede

the i ssuance of a determ nation letter. See Ofiler v.

Commi ssi oner, supra. Section 6330(b)(1) plainly states that if a

t axpayer "requests a hearing under subsection (a)(3)(B), such
hearing shall be held by the Internal Revenue Service Ofice of

Appeal s. "
In Katz v. Comm ssioner, 115 T.C. _ , _ (2000)(slip op. at

14-15), we recently held that the Comm ssioner had conplied with

the hearing requirenent under section 6330(b)(1) by offering the
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taxpayer a hearing at the Appeals Ofice | ocated nearest the
taxpayer's residence. W further concluded that, where the

t axpayer had declined to attend the schedul ed hearing on the
ground that the | ocation of the Appeals Ofice would inpose an
undue burden on his w tnesses, the taxpayer neverthel ess received
an acceptabl e Appeals Ofice hearing by way of a tel ephone
conference wwth the Appeals officer. See id. at _  (slip op. at

15); see Davis v. Conm ssioner, supra (an Appeals Ofice hearing

does not include the right to subpoena or exam ne w tnesses).
The record in this case shows that the Appeals Ofice did
not provide petitioners with an opportunity for a hearing either
in person or by tel ephone prior to issuing the disputed
determnation letters. Consistent with the plain | anguage of
section 6330(b), we conclude that the disputed determ nation
letters are invalid. The Appeals officer's attenpt to invest the
determnation letters with legitimcy by scheduling a conference
with petitioners after the issuance of the determ nation letters
was too late in light of the clear nmandate of section 6330.
Accordingly, we shall deny respondent's Mtions to D smss
for Lack Jurisdiction, as supplenented, and we shall dism ss
t hese cases on the ground that the determnation letters are
i nvalid.

To reflect the foregoing,
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Appropriate orders of di sm ssal

will be entered.




