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HAI NES, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
Ampbunts are rounded to the nearest doll ar.
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this opinion shall not be treated as precedent for any other
case.
Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes and additions to tax as foll ows:

Addition to Tax

Year Defi ci ency Sec. 6651(a) (1)
2000 $12, 224 $2, 926

2001 12, 073 1, 660

2002 11, 921 1, 509

2003 2,764

The determ ned deficiencies were the result of the denial of
deductions for alinony paid that were clained on petitioner’s tax
returns for the years at issue. W nust deci de whet her
petitioner is entitled to the alinony deductions under section
215(a).

The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
Washi ngton when he filed this petition.

Petitioner and Karen Mcek (Ms. Mcek) were married on March
2, 1968, and had two children during their marriage. Petitioner
and Ms. Mcek separated in 1997, at which tinme petitioner resided
in New Jersey and Ms. M cek resided in Pennsyl vani a.

In 1999 petitioner and Ms. Mcek orally agreed that
petitioner would help support Ms. M cek by paying her $1, 250
every 2 weeks. To nenorialize this agreenent, on Novenber 10,

1999, petitioner signed a spousal support affidavit, stating that
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he prom sed to pay Ms. Mcek $1, 250 biweekly via direct deposit.
A notary public of the State of New Jersey notarized the spousal
support affidavit. Throughout the years at issue, petitioner
made paynents to Ms. M cek pursuant to the spousal support
affidavit.

Wi |l e petitioner was maki ng paynents, he was di agnosed with
multiple sclerosis and was forced to stop working. As a result,
in 2003 petitioner stopped meking the required paynents. On
April 21, 2003, petitioner’s attorney received a letter from Ms.
M cek’ s attorney inquiring why petitioner had term nated the
“al i nony/ expense paynents”.

Petitioner filed an action for divorce in the Superior Court
of New Jersey, Bergen County Fam |y Division (the superior
court). On Decenber 15, 2003, the Superior Court entered a
j udgnment of divorce. On January 27, 2004, the superior court
entered an anended final judgment of divorce. Neither judgnment
i ncorporated the ternms of the spousal support affidavit, and both
petitioner and Ms. M cek waived any right to paynent of support
or alinony.

Petitioner tinely filed his Forns 1040, U.S. |ndividual
I ncone Tax Return, for the years at issue. On February 26, 2009,
respondent issued a notice of deficiency disallowng petitioner’s
deductions for alinony paid. Petitioner tinely filed his

petition with this Court on June 5, 20009.
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Di scussi on

Section 215(a) provides that an individual is allowed as a
deduction the amount equal to the alinony or separate maintenance
paynments made during such individual’s taxable year. Alinony or
separ ate mai nt enance paynent neans any al i nony or separate
mai nt enance paynent (as defined in section 71(b)) which is
i ncludable in the gross incone of the recipient under section 71
Sec. 215(b). Alinony or separate nai ntenance paynent is defined
as any paynent in cash that satisfies the four requirenents
listed under section 71(b)(1). The first such requirenent is
that the paynent be received by or on behalf of a spouse under a
di vorce or separation instrunent.2 Sec. 71(b)(1)(A).

Section 71(b)(2) defines a divorce or separation instrunent
as a decree of divorce or a witten instrument incident to such a
decree, a witten separation agreenent, or a decree requiring a
spouse to nake paynents for the support or naintenance of the
ot her spouse. A divorce or separation agreenent must be made in

witing. Herring v. Conm ssioner, 66 T.C 308, 311 (1976);

’2ln addition to requiring that paynments be received by or on
behal f of a spouse under a divorce or separation instrunent, sec.
71(b)(1) generally requires that: (1) The divorce or separation
i nstrunment not designate a paynent as one that is not includable
in gross income under sec. 71 and not allowable as a deduction
under sec. 215; (2) the payee spouse and the payor spouse not be
menbers of the sanme household at the tine the paynents are nade;
and (3) there be no liability to make paynents for any period
after the death of the payee spouse. Respondent does not dispute
that these requirenents have been net. Further, respondent does
not dispute the anounts of the paynents nade.
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Leventhal v. Conmi ssioner, T.C. Mnp. 2000-92; Ellis v.

Commi ssioner, T.C Menp. 1990-456. A paynent nade pursuant to an

oral agreenent is not a paynent nmade pursuant to a divorce or
separation instrunment unless there is sonme type of witten

i nstrunment menorializing the agreenent. Herring v. Conm Ssioner,

supra; Osterbauer v. Conmi ssioner, T.C. Mnp. 1982-266.

Witings that do not represent a neeting of the m nds of
the parties do not constitute a witten separati on agreenent

wi thin the neaning of section 71. Azenaro v. Conm ssioner, T.C.

Meno. 1989-224. The witing requirenent does not, however,
specify the nediumthat may be used nor the formthe witing nust

t ake. Leventhal v. Conm ssioner, supra; Ellis v. Conm ssioner,

supra; Osterbauer v. Conmm SSioner, supra. Further, there is no

requi renent that the witing be signed by both husband and w fe.

Jefferson v. Comm ssioner, 13 T.C 1092, 1097-1098 (1949).

Petitioner bears the burden of proving respondent’s
determ nations are incorrect. See Rule 142(a).

The issue before us is whether the spousal support affidavit
qualifies as a witten separation instrunent as defined by
section 71(b)(2). The spousal support affidavit is a witten
i nstrunment, signed by petitioner, promsing to pay Ms. M cek
$1, 250 every 2 weeks. As discussed above, a separation
i nstrunment does not require a specific mediumor form and does

not have to be signed by both husband and wife. Further, even
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t hough Ms. Mcek did not sign the spousal support affidavit,
petitioner testified that he reached an oral agreenment with M.
Mcek with respect to support paynents during their separation.
This neeting of the mnds not only is nenorialized by the spousal
support affidavit, but also is supported by the letter from M.

M cek’s attorney received by petitioner’s attorney on April 21,
2003, describing the paynents she had been receiving from
petitioner as alinony paynents. Accordingly, the spousal support
affidavit qualifies as a witten separation instrunment as defined
by section 71(b)(2), and petitioner is entitled to his clained

al i nrony deductions for the years at issue.

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that

they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




