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LARO Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the
petition was filed.! Pursuant to section 7463(b), the decision
to be entered is not reviewable by any other court, and this

opi nion shall not be treated as precedent for any other case.

!Subsequent section references are to the applicable
versions of the Internal Revenue Code. Rule references are to
the Tax Court Rules of Practice and Procedure.
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Petitioner petitioned the Court to redeterm ne respondent’s
determ nation of a $1,487 deficiency in petitioner’s 2006 Feder al
income tax. The issue for decision is whether petitioner may
deduct as alinony a court-ordered $4,000 paynent for his forner
spouse’s legal fees attributable to their divorce, of which he
clainmed a deduction of $3,400. W hold he may not.

Backgr ound

Sonme facts were stipulated. The parties’ stipulation of
facts and the exhibits submtted therewith are incorporated
herein by this reference. Petitioner resided in California when
his petition was filed.

The marriage of petitioner and his former wwfe was nullified
in October 2003. Since that tine, petitioner has paid $200 per
month to his fornmer spouse as spousal support.

On June 15, 2006, after a property settlenent hearing on My
22 of that sanme year, the Superior Court of California entered a
“Findings and Orders After Hearing.” 1In relevant part, the court
ordered the foll ow ng:

1. Petitioner, MCHAEL R G.ATFELTER, shall pay four

t housand dollars (%$4,000) forthwith towards * * * [his

former spouse’s] attorney fees and costs.

2. The * * * [fornmer spouse’s] request for nodification
of spousal support is denied pending trial.

Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for 2006. On that return petitioner clained an

adj ustnent to gross inconme for alinony paynents totaling $5, 800.
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On Septenber 26, 2008, respondent issued petitioner a notice of
deficiency disallow ng the adjustnent. Respondent concedes that
petitioner may deduct $2,400 of the $5,800 as ali nony.

The $3,400 that remains at issue is attributable to the
court-ordered paynment of $4,000 for petitioner’s paynent of his
former spouse’s attorney’'s fees. Petitioner clainmed a deduction
of $3, 400 because he paid only that much of the $4,000 during
2006.

Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that the determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). 1In certain

ci rcunst ances, however, section 7491(a)(1l) places the burden of
proof on the Comm ssioner. Because the facts are not in dispute,
we decide this case without regard to the burden of proof.

1. Deduction of Attorney’'s Fees as Ali nony Expense

An individual may deduct the anount of alinobny or separate
mai nt enance paynents paid during the taxable year. Sec. 215(a).
Whet her paynents constitute “alinony or separate maintenance
paynments” for purpose of section 215(a) is determ ned by

reference to section 71(b) (1), which provides:
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SEC. 71(b). Alinony or Separate Miintenance
Paynent s Defi ned. --For purposes of this section--

(1) I'n general.--The term “alinmony or
separate mai ntenance paynent” nmeans any paynment in
cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent, [?

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross inconme under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of
t he sane household at the tine such paynent is
made, and

(D) there is no liability to nmake any such
paynent for any period after the death of the
payee spouse and there is no liability to make
any such paynent (in cash or property) as a
substitute for such paynents after the death of
t he payee spouse. |[Enphasis added.]

Respondent concedes that petitioner’s paynment of his fornmer
spouse’s attorney’s fees and costs satisfies the first three
subpar agraphs of section 71(b)(1). The parties |ock horns on

whet her the paynent at issue satisfies subparagraph (D); that is,

2The term “divorce or separation instrunment” neans (A) a
decree of divorce or separate maintenance or a witten instrunent
incident to such decree, (B) a witten separation agreenent, or
(C a decree (not described in (A)) requiring a spouse to nake
paynments for the support or maintenance of the other spouse.

Sec. 71(b)(2).
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whet her the obligation to pay the court-ordered attorney’s fees
and costs would have termnated in the event of the death of
petitioner’s fornmer spouse.
Under section 71(b)(1)(D), a payor mnmust have no liability to
continue paynents after the recipient’s death in order for those

paynments to constitute alinony. See Johanson v. Conm ssioner,

541 F.3d 973, 976-977 (9th Cr. 2008), affg. T.C. Meno. 2006-105.
I n deci di ng whet her paynents are alinony under section

71(b)(1) (D), the Court nust first exam ne the divorce or
separation instrunment to determ ne whether it contains a

provi sion that term nates the payor spouse’s liability for a
paynment upon the death of the recipient spouse. |If the
instrunent is silent as to the existence of a postdeath
obligation, the Court wll then | ook to see whether the paynent
term nates upon the recipient spouse’ s death by operation of

State | aw. See Sperling v. Conm ssioner, T.C. Mnp. 2009-141.

California |l aw provi des that “Except as otherw se agreed by
the parties in witing, the obligation of a party under an order
for the support of the other party term nates upon the death of
either party or the remarriage of the other party.” Cal. Fam
Code sec. 4337 (West 2004). California |aw also provides that a
court in a marriage dissolution proceeding may order one party to
pay the other party’s attorney’'s fees and costs. Cal. Fam Code

sec. 2030 (West Supp. 2009). Cal. Fam Code sec. 2030 provides
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that such fees and costs may be awarded for | egal services
rendered or costs incurred before or after the comencenent of
t he proceedi ng. That section does not provide that the payor’s
obligation to pay these fees and costs term nates upon the death
or remarriage of the other spouse. 1d.
California courts have differentiated attorney’s fees from

spousal support. For exanple, in Newport v. Newport, 201 Cal.

Rptr. 647, 648 (C. App. 1984), the court held that, under the
statutory predecessor to Cal. Fam Code sec. 2030, the remarri age
of a fornmer spouse did not preclude her right to attorney’s fees
in a postdissolution proceeding. Mreover, California casel aw
hol ds that the death and remarri age provisions of Cal. Fam Code.
sec. 4337 should be interpreted “in a simlar fashion.” See

Johanson v. Conmi ssioner, supra at 977 n.1l; see also Cesnalis v.

Cesnalis, 131 Cal. Rptr. 2d 436, 439 (C. App. 2003).

Petitioner clainmed as an alinony deduction a $3,400 expense
payable to his former spouse for attorney’'s fees and costs.
Pursuant to section 71(b)(1)(D), petitioner may deduct as alinony
only those expenses his liability for which does not survive his
former spouse’s death. In the Findings and Orders After Hearing,
filed as a property settlenent on June 15, 2006, the Superior
Court of California ordered that “Petitioner, Mchael R
Gatfelter, shall pay four thousand dollars ($4,000) forthwith

towards * * * [his former spouse’s] attorney fees and costs.”
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The court order also stated that his former spouse’s “request for
nmodi fication of spousal support is denied pending trial.” The
order is silent as to whether petitioner’s liability for the
attorney’ s fees and costs woul d extend beyond the death of his
former spouse.

Accordingly, this Court nust determ ne whether petitioner’s
$4,000 liability would have term nated upon his fornmer spouse’s
death by operation of California law. It is clear that the
Superior Court of California in its order sought to distinguish
between attorney’s fees subject to Cal. Fam Code sec. 2030 and
spousal support paynents subject to Cal. Fam Code sec. 4337.
The court order contained two separate provisions--the first
mandati ng petitioner’s paynment of his former spouse’s attorney’s
fees, and the second denying his former spouse nodification of
petitioner’s spousal support paynents pending trial.

In addition, California casel aw provides that attorney’s
fees derived froma postdissolution proceeding do survive a

remarriage of the payee spouse. See Newport v. Newport, supra.

The Court of Appeals for the Ninth Crcuit has decided that the
remarriage and death provisions of Cal. Fam Code sec. 4337

should be interpreted “in a simlar fashion.” Johanson v.

Commi ssi oner, supra at 977 n.1. Applying this reasoning, we

conclude that petitioner’s liability to pay his former spouse’s

attorney’s fees of $4,000 woul d survive her death.
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Accordingly, petitioner’s paynent of attorney’s fees to his
former spouse was not a paynent of alinony within the neani ng of

section 71(b)(1). See Stednman v. Comm ssioner, T.C Menp. 2008-

239; Ribera v. Comm ssioner, T.C. Mno. 1997-38, affd. w thout

publ i shed opinion 139 F.3d 907 (9th Cr. 1998). As a result,
petitioner’s deduction of the disputed $3,400 is deni ed.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




