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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioner filed a petition with this Court
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determination).! Pursuant to section 6330(d), petitioner seeks

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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review of respondent’s determnation. The issues for decision
are: (1) Wether petitioner’s underlying incone tax liability is
valid; and (2) whether petitioner was granted an opportunity for
an adm nistrative hearing pursuant to section 6330(Db).
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.? Petitioner resided in
MIlilani, Hawaii, when he filed his petition.

Pursuant to the Court’s opinion in Mddleton v.

Conmi ssioner, T.C. Menp. 2002-164, on March 7, 2003, the Court

entered a decision holding petitioner liable for a deficiency in
Federal income tax of $34,763, as well as an addition to tax
under section 6651(a)(1) and an accuracy-rel ated penalty under
section 6662(a) of $8,691 and $6, 953, respectively, for 1991. On
August 28, 2003, respondent assessed the deficiency, addition to

tax, penalty, and interest for 1991.

Y(...continued)
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.

2 On May 30, 2006, this Court’s order to show cause under
Rul e 91(f), dated Apr. 28, 2006, was nade absol ute, and
the facts and evidence set forth in respondent’s proposed
stipulation of facts attached as Exhibit A to respondent’s notion
for order to show cause under Rule 91(f), filed on Apr. 27, 2006
wer e deened stipul ated pursuant to Rule 91(f)(3) for purposes of
this case.
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On May 1, 2004, respondent mailed petitioner a Final Notice
of Intent to Levy and Notice of Your R ght to a Hearing (notice
of levy), with respect to 1991. On May 9, 2004, petitioner
subm tted Form 12153, Request for a Collection Due Process
Hearing. In his request, petitioner stated he disagreed with the
anmount of the tax liability and his attorney, Randall Bailey (M.
Bail ey), was prepared to negotiate an offer in conprom se.

On May 21, 2004, respondent nailed a letter in response to
petitioner’s request for an adm nistrative hearing, in which
respondent stated: “Thank you for your inquiry dated May 9,
2004. W are investigating and will reply by Aug. 25, 2004". On
July 14, 2004, respondent nailed another letter to petitioner
inform ng himthat respondent’s Appeals Ofice would notify him
of the date and time of his adm nistrative hearing.

On Decenber 21, 2004, respondent’s Appeals Ofice mailed
petitioner and M. Bailey the notice of determ nation sustaining
the notice of levy. In the notice of determ nation, Settlenent
O ficer Karen O Neal found:

In our letter dated Septenber 10, 2004, and our follow

up letters dated COctober 28, 2004 and Novenber 17

2004, we asked you to contact us to schedul e your

Col | ection Due Process hearing. Since you did not

contact our office, you offered no alternative to the

proposed collection action. Therefore, we nade our

deci si on based upon the information in your case file
and conputer transcripts of your account history.
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In response to the notice of determ nation petitioner filed
his petition with this Court on January 21, 2005. Paragraph 4 of
the petition stated:

My tax matters are being handled by M. Randall Baily

* * * and is attorney of record. Brief Background [in the

notice of determnation] is incorrect M. Baily did contact

Karen O Neal (Enployee ID No 91-07370) Left Message. Ms.

O Neal return[ed][his] call and left [a] nessage. M. Baily

faxed information to Ms. O Neal. Further M. Baily asked

t hat case be put in inactive/non-collectable status for now

since | have been di sabl ed per Social Security Determ nation
as of 10/21/01 and have not been enployed since that tine.

* * %

OPI NI ON

Petitioner contends respondent failed to prove petitioner’s
incone tax liability was valid or allow himan opportunity for an
adm nistrative hearing within the neaning of section 6330(b).
Consequently, petitioner contends respondent’s determ nation to
proceed with the collection action was erroneous and an abuse of
di scretion.

Petitioner disputed his 1991 incone tax liability in

M ddl eton v. Conm ssioner, supra, and the Court found himliable

for the deficiency in tax, addition to tax, and penalty that
respondent assessed on August 28, 2003. Therefore, petitioner is
precluded fromcontesting his 1991 incone tax liability. See

sec. 6330(c)(2)(B); Behling v. Conm ssioner, 118 T.C. 572,

576-577 (2002).
VWhere the validity of the underlying tax liability is not

properly at issue, the Court will review the Comm ssioner’s
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determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181

(2000). The abuse of discretion standard requires the Court to
deci de whet her the Conm ssioner’s determ nation was arbitrary,

capricious, or wthout sound basis in fact or |aw. Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999); Keller v. Conm ssioner,

T.C. Meno. 2006-166; Fowl er v. Commi ssioner, T.C Meno. 2004-163.

Petitioner contends he was not given an opportunity for an
adm ni strative hearing pursuant to section 6330(b). Generally,
if a taxpayer requests an admnistrative hearing, the hearing
wll be held with the Conm ssioner’s Appeals O fice. Sec.
6330(b); sec. 301.6330-1(d)(1), Proced. & Adm n. Regs. An
adm nistrative hearing will be conducted by an enpl oyee or
of ficer of Appeals who, before the first hearing under section
6320 or section 6330, had no involvenent with respect to the tax
for the tax period to be covered by the hearing, unless the
t axpayer waives this requirenent. Sec. 6330(b)(3). An
adm ni strative hearing may, but is not required to, consist of a
face-to-face neeting, one or nore witten or oral communi cations
bet ween an Appeal s officer or enployee and the taxpayer or the
t axpayer’s representative, or sone conbination thereof. Sec.
301.6330-1(d)(2), A-D6, Proced. & Adm n. Regs.

In determ ning whether petitioner received an adm nistrative

hearing, the Court considers section 301.6330-1(d)(2), A-D7,
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Proced. & Adm n. Regs., which provides:

The taxpayer mnmust be offered an opportunity for a

hearing at the Appeals office closest to taxpayer’s

residence, * * * . |f that is not satisfactory to the

t axpayer, the taxpayer will be given an opportunity for

a hearing by correspondence or by tel ephone. |If that

is not satisfactory to the taxpayer, the Appeals

officer * * * will review the taxpayer’s request for a

CDP hearing, the case file, any other witten

communi cations fromthe taxpayer * * * and any notes of

any oral communications wth the taxpayer or the

t axpayer’s representative. Under such circunstances,

revi ew of those docunents will constitute the CDP

hearing for the purposes of section 6330(b).

At trial, petitioner admtted he was aware Ms. O Neal was
respondent’ s representative handling his adm nistrative hearing
request before the receipt of the notice of determ nation.
Petitioner asserted in his petition and testified that M. Bail ey
was in contact with Ms. O Neal and M. Bailey attenpted to have
Ms. O Neal place petitioner in noncollectible status and faxed
sonme materials to her

The record is clear, contrary to the statenent in the notice
of determ nation, that petitioner’s representative, M. Bailey,
contacted Ms. O Neal. However, petitioner admtted that he
failed to conplete a Form 433-A, Collection Information Statenent
for Wage Earners and Sel f - Enpl oyed | ndi viduals, which M. Bailey
had mailed to himand that M. Bailey did not submt an offer in
conprom se on his behalf. Mreover, there is no evidence in the
record which supports petitioner’s statenent that materials were

faxed to Ms. ONeal. The only information Ms. O Neal had
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available to her to nake a determ nation was what was al ready
contained in the admnistrative record.

Petitioner’s testinony clearly denonstrates he was granted
an opportunity for an adm nistrative hearing within the neaning
of section 6330(b). Even though he was not personally in contact
with Ms. ONeal, his attorney, M. Bailey was. Additionally, M.
O Neal’s review of petitioner’s admnistrative file and conputer
transcripts of account reveals that respondent’s determ nation
was not arbitrary, capricious, or wthout sound basis in fact or

|l aw. See Lei neweber v. Commi ssioner, T.C Meno. 2004-17; Mann V.

Comm ssioner, T.C Menp. 2002-48; sec. 301.6330-1(d)(2), A-D7,

Proced. & Adm n. Regs.

For the foregoing reasons, this Court hol ds that
respondent’s determnation to proceed with collection was not an
abuse of discretion. Because petitioner did not raise a valid
claim such as a spousal defense or an alternative neans of
col l ection, such clains are deened conceded. See Rule 331(b)(4).

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




