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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: This case arises froma petition filed in

response to a notice of determ nation concerning collection
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action(s) under section 6320! and/or 6330 (notice of
determ nation).

The issues for decision are:

(1) Does petitioner have the underlying tax liability that
respondent determ ned for her taxable year 2001? W hold that
she does.

(2) Dd respondent’s Appeals Ofice abuse its discretion in
determning to sustain the collection action as determned in the
notice of determnation? W hold that it did not.

FI NDI NGS OF FACT?

All of the facts in this case, which the parties submtted
under Rule 122, have been stipulated by the parties and are so
found except as stated bel ow

At all relevant tinmes, including at the tine she filed the
petition in this case, petitioner resided in Alice Springs,
Australia (Alice Springs).

Petitioner was an enpl oyee of TRWOverseas, Inc. (TRW, a
United States Governnent contractor that provided certain ser-
vices at the Joint Defense Space Research Facility/Joint Defense

Space Communi cation System (joint defense facility). The joint

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

2Unl ess ot herwi se indicated, our Findings of Fact and Opi n-
ion pertain to 2001, the year at issue.
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defense facility is located at the Pine Gap Air Force base (Pine
Gap base) in Pine Gap, Australi a.

The Pine Gap base is approximately 20 mles fromAlice
Springs. As a condition of her enploynent by TRW petitioner was
required to, and did, accept certain assigned housing (peti-
tioner’s assigned housing) in Alice Springs, which had a popul a-
tion of approximately 28,000.° However, neither petitioner nor
anyone el se conducted any business of TRWor of the joint defense
facility at petitioner’s assigned housing.

Petitioner’s assigned housing was |located on a public street
and was adj acent to houses that were available to the general
public. Petitioner’s assigned housing was (1) not |located within
t he physi cal boundaries of the Pine Gap base, (2) not in a
separately gated community, and (3) not in an area or encl ave
segregated for enpl oyees of TRWand unavail able to the general
public.

Resi dents of Alice Springs included individuals who worked
at the Pine Gap base and individuals who were unaffiliated with
that base. Certain conpanies |located in Alice Springs provided
trash collection, sewage, utilities, and | aw enforcenent services

for the residents of Alice Springs. Petitioner did not pay any

3Petitioner’s assigned housing in Alice Springs was subject
to a so-called Joint Defense Facility Pine Gap Housi ng Handbook
that was prepared in order to “clarify responsibilities of both
the Joint Defence Facility Pine Gap (JDFPG and the housing
occupants.”
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rent or utility expenses with respect to petitioner’s assigned
housi ng.

As a further condition of her enploynment by TRW petitioner
was required to, and did, execute a closing agreenent (peti-
tioner’s closing agreenent) with the Internal Revenue Service in
which TRWwas identified as petitioner’s enployer. Pursuant to
petitioner’s closing agreenent, petitioner agreed to (1) waive
her right to elect a foreign earned i ncone exclusion under
section 911(a) for her taxable year 2001 with respect to the
services that she perfornmed for TRWat the joint defense facility
and (2) attach a copy of that agreenent to her Federal incone tax
(tax) return for that year.

Petitioner and her spouse, Robert J. Mddleton (M. M ddle-
ton),* filed Form 1040, U.S. Individual |Income Tax Return (peti-
tioner’s 2001 return), for their taxable year 2001. In that
return, petitioner reported on page 1 “Qther incone” of zero. |In
doing so, petitioner clained that the Departnment of the Air Force
furnished to her certain housing (petitioner’s claimed Air Force
housi ng) val ued at $7, 154 that was excl udabl e under section 119.
Al t hough petitioner was required by petitioner’s closing agree-
ment to attach a copy of that agreenent to petitioner’s 2001

return, she did not do so.

‘M. Mddleton is not a petitioner in the instant case.
Hereinafter, we shall refer only to petitioner.
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On April 23, 2004, respondent issued to petitioner a notice
of deficiency with respect to, inter alia, her taxable year 2001
(2001 notice of deficiency), in which respondent determ ned a
$2,016 deficiency in tax for that year (2001 deficiency).® In
maki ng that deficiency determ nation, respondent determ ned that
the $7,154 of petitioner’s clained Air Force housing is not
excl udabl e under section 119.

On Novenber 15, 2004, respondent assessed tax of $2,016 and
interest as provided by |aw of $275.93 for petitioner’s taxable
year 2001. (We shall refer to any unpai d assessed anmounts with
respect to petitioner’s taxable year 2001, as well as interest as
provi ded by | aw after Novenber 15, 2004, as petitioner’s unpaid
2001 liability.)

On July 2, 2005, respondent issued to petitioner a final
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to petitioner’s unpaid
2001 liability.5

On July 20, 2005, respondent received frompetitioner Form

12153, Request for a Collection Due Process Hearing (petitioner’s

The 2001 notice of deficiency also pertained to peti -
tioner’s taxable year 2000. That year is not at issue here.

5The parties stipulated that respondent issued to petitioner
the notice of intent to levy to collect “an unpaid bal ance” of
$2,291.93 for her taxable year 2001, which was the total of the
tax and interest for that year that respondent assessed on Nov.
15, 2004.
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Form 12153), with respect to the notice of intent to levy. In
that form petitioner indicated her disagreenent wth the notice
of intent to levy and requested a hearing with respondent’s
Appeal s Ofice (Appeals Ofice).” |In support of her disagreenent
with the notice of intent to levy, petitioner gave the foll ow ng
expl anat i on:
1. Collection alternatives are avail abl e.
2. Levy creates financial hardship.
3. offer in conprom se based on no liability has been
sent to service center.[8 [Reproduced literally.]
By letter to petitioner dated October 4, 2005, the Appeals
O fice acknow edged recei pt of petitioner’s Form 12153 and
notified her that a settlenment officer wwth the Appeals Ofice
(settlenent officer) would be contacting her in the near future.

The Appeals O fice sent a copy of that letter to petitioner’s

representative, Alvin S. Browmn (M. Brown).

I'n petitioner’s Form 12153, petitioner requested a hearing
with the Appeals Ofice with respect to her taxable years 2000
t hrough 2005. However, the notice of intent to |levy did not
pertain to her taxable years 2000 and 2002 t hrough 2005, and
t hose years are not at issue here. 1In fact, as of July 20, 2005,
t he date on which respondent received petitioner’s Form 12153,
respondent had not issued to petitioner a notice of Federal tax
lien filing and your right to a hearing or a notice of intent to
levy with respect to her taxable years 2000 and 2002 t hrough
2005.

8Petitioner attached Form 656, O fer in Conprom se (peti-
tioner’s Form 656), dated Feb. 22, 2005, to petitioner’s Form
12153. Petitioner’s Form 656 did not pertain to petitioner’s
taxabl e year 2001; it pertained only to petitioner’s taxable
years 2000 and 2002.
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The settlenent officer sent M. Brown a letter dated Cctober
17, 2005 (COctober 17, 2005 letter). That letter stated in
pertinent part:

Appeal s recei ved your request on behalf of Patricia M

M ddl eton for a Collection Due Process (CDP) Hearing.

| have schedul ed a tel ephone conference call for you on

November 2, 2005 at 9am This call will be the tax-
payer’ s CDP heari ng.

* * * * * * *

Your CDP hearing request regarding proposed |levy action
on the following tax period was tinely: Form 1040, for
tax period Decenber 31, 2001. During your hearing, and
until any appeals becone final for these tax and peri -
ods, the legal collection period is suspended and no

| evy action may be taken.

During the hearing, | nust consider:

e Wether the IRS net all the requirenents of any
applicable law or adm nistrative procedure

* Any relevant issues you wish to discuss. These
can incl ude:

1. Collection alternatives to |levy such as
full paynent of the liability,
i nstal |l ment agreenent, offer in
conprom se or tenporary delay of
collection action. * * *

2. Challenges to the appropriateness of
collection action. * * *

3. Spousal defenses, when applicabl e.

 We may al so consider whether you owe the anount
due, but only if you have not otherw se had an
opportunity to dispute it with Appeals or did
not receive a statutory notice of deficiency.
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e W will balance the IRS need for efficient tax
coll ection and your legitimte concern that the
collection action be no nore intrusive than
necessary.

* * * * * * *

For me to consider alternative collection nethods such
as an installnent agreenent or offer in conprom se, you
must provide any itens listed below. In addition, you
must have filed all federal tax returns due.

A conpleted Collection Information Statenent
(Form 433-A for individuals and/or Form 433-B
for businesses.)

e Proposal to pay.

« The hearing request indicates that an offer in
conprom se may be filed. There is no record
that an offer is currently under investigation.

Pl ease send ne the itens prior to the hearing date.
cannot consider collection alternatives in your hearing
w t hout the information requested above.

* * * * * * *

| f you do not participate in the conference or respond
tothis letter, the determ nation and/ or decision
letter that we issue will be based on your CDP request,
any information you previously provided to this office
about the applicable tax periods, and the Service’'s
adm nistrative file and records.

* * * * * * *

Pl ease contact ne with any questions or concerns you
have regarding this letter or the CDP procedures. * * *

Nei t her petitioner nor M. Brown contacted the settlenent
of ficer on Novenber 2, 2005, with respect to the settl enent
officer’s Qctober 17, 2005 letter, and no tel ephonic conference

was hel d.
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The settlenent officer sent M. Brown a letter dated Novem
ber 2, 2005. In that letter, the settlenent officer inforned M.
Brown that, if petitioner wanted to present any additi onal
informati on and/or argunents with respect to the notice of intent
to Il evy, he should contact the settlenent officer by Novenber 17,
2005.

On Novenber 4, 2005, M. Brown tel ephoned the settlenent
officer. During that tel ephonic discussion, M. Brown argued
that the 2001 deficiency was wong because the $7, 154 of peti-
tioner’s claimed Air Force housing is excludable from peti -
tioner’s incone for her taxable year 2001. In advancing that
argunent, M. Brown pointed out to the settlenent officer that in
certain cases pending in the Court (pending Tax Court cases)
certain residents of Alice Springs were naking the sanme argunents
that petitioner was nmaking with respect to the taxation of
enpl oyer - f ur ni shed housi ng.

By letter dated Novenber 4, 2005, the settlenent officer
informed M. Brown that petitioner was not entitled to chall enge
the underlying tax liability for her taxable year 2001. |In that
letter, the settlenent officer requested M. Brown to present to
the Appeals Ofice by Novenber 17, 2005, a proposal for resolving
petitioner’s unpaid 2001 liability.

On Novenber 14, 2005, M. Brown tel ephoned the settl enent

officer and informed him (1) that he intended to provide respon-
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dent with additional information by Novenmber 21, 2005, and
(2) that the Court had schedul ed the pending Tax Court cases for
trial on Novenmber 23, 2005.

On Decenber 15, 2005, the date on which the settlenent
of ficer had begun drafting a notice of determ nation with respect
to petitioner’s taxable year 2001, M. Brown tel ephoned the
settlenment officer. M. Brown inforned the settlenent officer
that the Court had not yet decided the pending Tax Court cases
and that he wanted to raise certain treaty issues in support of
petitioner’s position with respect to the underlying tax liabil-
ity for her taxable year 2001. Qut of consideration for peti-
tioner’s argunents regardi ng the pending Tax Court cases, the
settlenment officer delayed for six weeks the conpletion of the
notice of determination with respect to that year.?®

As of January 31, 2006, the date on which the settl enment
of ficer conpleted drafting the notice of determnation with

respect to petitioner’s taxable year 2001, the Court had not yet

°The parties stipulated that, out of consideration for
petitioner’s argunment regarding the pending Tax Court cases, the
settlenment officer delayed for six weeks the conpletion of the
“Notice of Deficiency”. That stipulation is clearly contrary to
the facts that we have found are established by the record, and
we shall disregard it. See Cal-Miine Foods, Inc. v. Comm s-
sioner, 93 T.C 181, 195 (1989). The record establishes, and we
have found, that, out of consideration for petitioner’s argunents
regardi ng the pending Tax Court cases, the settlenent officer
del ayed for six weeks the conpletion of the notice of determ na-
tion with respect to petitioner’s taxable year 2001.
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deci ded the pending Tax Court cases.!® Nor had petitioner pro-
vided the settlenent officer with a proposal of a collection
alternative for petitioner’s unpaid 2001 liability. As of Janu-
ary 31, 2006, the only argunent that M. Brown had presented to
the settlenent officer with respect to the notice of intent to
| evy was that respondent was wong in determning in the 2001
noti ce of deficiency that the $7,154 of petitioner’s claimed Ar
Force housing is not excludable frompetitioner’s inconme for her
t axabl e year 2001.

On February 6, 2006, the Appeals Ofice issued to petitioner
a notice of determnation with respect to her taxable year 2001.
That notice stated in pertinent part:

Prior to issuing the Intent To Levy, all statutory

adm ni strative and procedural requirenents were net by

the Internal Revenue Service. No viable alternatives

to such action were established during Appeal s consid-

eration; accordingly, such action is not considered to

be overly intrusive at this time. The determ nation of

the Appeals Ofice is to sustain the issuance of the

Intent to Levy.
The notice of determ nation included an attachnent that stated in
pertinent part:

SUMVARY AND BACKGROUND
The taxpayer submtted a tinely request for a Collec-

tion Due Process Hearing in response to the issuance of
an Intent to Levy. The enforcenment actions were taken

't was not until Aug. 8, 2006, that the Court issued
Hargrove v. Comm ssioner, T.C Meno. 2006-159, in the pending Tax
Court cases, which the Court had consolidated for purposes of
bri efing and opi nion.
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by the Automated Collection Systemof the IRS. The
collection action was taken after notice and demand was
i ssued and the accounts renai ned unpaid. A levy source
was identified.

* * * * * * *

By letter dated Cctober 17, 2005 a tel ephone Coll ection
Due Process hearing was schedul ed for Novenber 2, 2005.
The taxpayer was asked to forward a collection inforna-
tion statenment and proposal to pay prior to the hear-
ing. No response was received.

By letter dated Novenber 2, 2005 the Settlement O ficer
requested that any additional information to be consid-
ered be forwarded by Novenber 17, 2005.

A hearing was held via tel ephone on Novenber 4, 2005
with the taxpayer’s power of attorney, Alvin S. Brown.

By | etter dated Novenber 4, 2005 the taxpayer was ad-
vised to provide a proposal to pay the liability by
Novenber 17, 2005. The taxpayer was advised that a
determnation letter would be issued after this date.
The taxpayer made no proposal and did not submt a
collection information statenent.

The determ nation of the Appeals Ofice is to sustain
the Intent to Levy.

Applicable Law and Adm ni strative Procedures

Wth the best information avail able, the requirenents
of various applicable |Iaw or adm nistrative procedures
have been net.

I nt ernal Revenue Code (I RC) section 6331(d) requires

that the Internal Revenue Service (IRS) notify a tax-
payer at |east 30 days before a Notice of Levy can be
i ssued. Qur case history shows that this notice was

mai |l ed to the taxpayer.

| RC section 6330(a) provides that no | evy may be nade
unless the IRS notifies a taxpayer of the opportunity
for a hearing with the IRS Ofice of Appeals. A FINAL
NOTI CE - NOTICE OF I NTENTION TO LEVY AND YOUR RIGHT TO
A HEARI NG was sent by certified mail.
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Under |I.R C. 6330 an individual may chal |l enge the cor-
rectness of the liability through a collection due
process hearing unless the individual received a statu-
tory notice of deficiency or other adm nistrative ap-
peal rights. |IRS records show that a statutory notice
of deficiency was issued and appeal ed by the taxpayer.
The decision of the Appeals Ofice was to sustain the
proposed assessnent. There is no record that the tax-
payer tinely petitioned the tax court.

The taxpayer was given the opportunity to raise any
relevant issue relating to the unpaid tax or the pro-
posed levy at the hearing in accordance with I RC
6330(c) .

* * * * * * *

Rel evant | ssues Presented by the Taxpayer

The request for a hearing indicates that the taxpayer
wants consi deration of collection alternatives such as
i nstal |l ment agreenent and offer in conprom se.

A coll ection due process hearing was held by tel ephone
on Novenber 4, 2005 and through correspondence with the
t axpayer’s power of attorney.

The main concern raised at the hearing invol ves the
correctness of the liability. The taxpayer believes
that she is entitled to exclude from gross incone the
val ue of | odging furnished by her enployer. The power
of attorney noted that there were rel ated taxpayers
currently in court contesting this sanme issue. As a
statutory notice of deficiency was received, the tax-
payer may not challenge the liability through this
hearing. The taxpayer did not petition the court, the
assessnment was made and col l ection actions were not
suspended. To challenge the liability the taxpayer may
full pay the account; file a tinely claimfor refund,
and tinely petition the appropriate court. The related
court cases have not been cl osed.

As the taxpayer did not submt requested financi al
information, collection alternatives nay not be consid-
ered at this tine.

The taxpayer raised no other issues and provided no
other alternatives to the proposed collection action.
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OPI NI ON
The parties submtted this case fully stipulated under Rule
122. That the parties submtted this case under that Rule does
not affect who has the burden of proof or the effect of a failure

of proof. Rule 122(b); Borchers v. Conm ssioner, 95 T.C. 82, 91

(1990), affd. 943 F.2d 22 (8th Gr. 1991).

The parties disagree over whether the burden of proof in
this case shifts to respondent under section 7491(a). W need
not, and we shall not, address that disagreenment. That is be-
cause resolution of the issues presented here does not depend on
who has the burden of proof.

Respondent concedes that petitioner is entitled to dispute
the underlying tax liability for her taxable year 2001.1'! \Were
the validity of the underlying tax liability is properly placed
at issue, the Court will review the determ nation of the Comm s-

sioner of Internal Revenue on a de novo basis. Seqo v. Commi s-

sioner, 114 T.C 604, 610 (2000).

It is petitioner’s position that she does not have the
underlying tax liability that respondent determ ned for her
taxabl e year 2001. In support of that position, petitioner
argues that she is entitled to exclude from gross incone

(1) under section 119(a) the $7,154 of petitioner’s clained Air

Respondent makes that concession “Because respondent
cannot show that petitioner actually received the notice of
deficiency regarding her 2001 tax year”. See sec. 6330(c)(2)(B)
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Force housing and (2) under section 912 certain cost-of-Iliving
al l omances that petitioner clains she received (petitioner’s
clainmed cost-of-living allowances).! |n advancing those argu-
ments, petitioner concedes that the facts in this case are sim -

lar to the facts in Hargrove v. Conmi ssioner, T.C. Mno. 2006-

159, a case involving the taxation under sections 119 and 912,
respectively, of enployer-furnished housing and clained |iving
all owances.* W find that the facts in this case are not materi -

ally distinguishable fromthe facts in Hargrove.

12The only all owances that petitioner nmaintains she is
entitled to exclude under sec. 912 are petitioner’s clainmed cost-
of -living all owances. See sec. 912(2). Petitioner does not
mai ntain that she is entitled to exclude under sec. 912 any
al | omances described in sec. 912(1) or (3).

Wth respect to petitioner’s argunent that she is entitled
to exclude fromgross incone under sec. 912 petitioner’s clained
cost-of-living all owances, respondent points out that petitioner
did not allege in the petition that she was entitled to exclude
any anount from gross inconme under that section. According to
respondent, petitioner has therefore conceded that issue under
Rul e 331(b)(4). Petitioner did not expressly allege in the
petition that she is entitled to exclude from gross incone under
sec. 912 the cost-of-living allowances that she clains she
recei ved. However, pleadings are to be construed as to do
substantial justice. Rule 31(d). WMreover, we find no prejudice
to respondent. |In fact, as discussed bel ow, we reject peti-
tioner’s argunent under sec. 912.

3\W¢ note that M. Brown, petitioner’s counsel of record in
the instant case, was a counsel of record for the taxpayers in
Hargrove v. Comm ssioner, T.C Meno. 2006-159.

1“The Court in Hargrove al so consi dered whether to sustain
respondent’ s determ nations under sec. 6662(a). In the 2001
notice of deficiency issued to petitioner, respondent did not
make a determ nation under sec. 6662(a).
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Al though the facts here are materially the sane as the facts
in Hargrove, it is petitioner’s position that the Court erred in
hol ding in Hargrove that the taxpayers there involved were not
entitled to exclude (1) under section 119 the val ue of enpl oyer-
furni shed housing and (2) under section 912 certain clained
living allowances. ! In support of that position, petitioner
advances the sanme argunents under sections 119 and 912 that the
t axpayers advanced in Hargrove, !* including the argunents under
t hose sections based on the treaty under which the joint defense
facility was established, see Agreenent Relating to the Estab-

Iishment of a Joint Defence Space Research Facility, U S. -Austl.,

Har grove i nvol ved several consolidated cases. Al of the
t axpayers there involved argued that they were entitled to
exclude from gross incone under sec. 119 the val ue of enployer-
furni shed housing. Hargrove v. Comm ssioner, supra. Certain of
t hose taxpayers al so argued that they were entitled to exclude
fromgross incone under sec. 912 certain clainmed living all ow
ances. 1d. As was true with respect to those taxpayers in
Har grove who advanced that argunent under sec. 912, the record
here does not establish that petitioner received the cost-of-
living all owances that she clains she received.

%petitioner’s argunents on brief here are the sanme as the
t axpayers’ argunents on brief in Hargrove, of which the Court
takes judicial notice.
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Dec. 9, 1966, 17 U S. T. 2235 (Treaty).' In effect, petitioner is
asking the Court to overrul e Hargrove.

The Court in Hargrove carefully considered and rejected al
of the argunents under sections 119 and 912 that the taxpayers
advanced, including the argunents under those sections based on
the Treaty. W have carefully reviewed and consi dered Hargrove.
We decline petitioner’s request to overrule it.

On the record before us, we hold that petitioner is not
entitled to exclude fromgross i ncome under section 119(a) the
$7, 154 of petitioner’s clained Air Force housing. See id. On
that record, we further hold that petitioner is not entitled to
excl ude from gross incone under section 912 petitioner’s clainmed

cost-of-living allowances.® See id. On the record before us, we

YThe Treaty, which authorized the joint defense facility,
becane effective on Dec. 9, 1966. Agreenent Relating to the
Est abl i shnment of a Joint Defence Space Research Facility, U S. -
Austl., Dec. 9, 1966, 17 U S. T. 2235. Since 1966, the Treaty has
been anended and extended. Agreenent Amendi ng and Extending the
Agreenent of Dec. 9, 1966, U S.-Austl., Cct. 19, 1977, 29 U S. T.
2759; Agreenent Amendi ng and Extendi ng the Agreenent of Dec. 9,
1966, As Anended and Extended, U.S.-Austl., Nov. 16, 1988,
T.1.A S. 12266; Agreenent Extending the Agreenent of Dec. 9,
1966, As Anended and Extended, Relating to the Establishnment of a
Joint Defence Facility at Pine Gap, U.S.-Austl., June 4, 1998,
Tenp. State Dept. No. 00-102.

8As was true with respect to the taxpayers in Hargrove who
argued that they were entitled to exclude from gross inconme under
sec. 912 certain clained |iving all owances, assum ng arguendo
that the record here had established that petitioner received
petitioner’s claimed cost-of-living all owances, see supra note
15, such all owances woul d not be excl udabl e under sec. 912. See
Har grove v. Conm ssioner, supra.
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hol d that petitioner has the underlying tax liability that re-
spondent determ ned for her taxable year 2001.

We turn now to whether the Appeals Ofice abused its discre-
tion in determning to sustain the collection action as deter-
mned in the notice of determnation. Although the Appeals
Ofice erred in determning in that notice that petitioner was
not entitled to challenge the underlying tax liability for her
t axabl e year 2001, that error was harm ess. W have found that
petitioner has the underlying tax liability that respondent
determ ned for her taxable year 2001. On the record before us,
we hold that the Appeals Ofice did not abuse its discretion in
determning to sustain the collection action as determned in the
notice of determ nation.

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered for

r espondent.



