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MVEMORANDUM OPI NI ON

GALE, Judge: This case is before us on respondent’s notion
for sunmary judgnent under Rule 121.! Respondent contends that
there is no dispute as to any material fact and that respondent’s

determ nation to proceed with the collection action at issue

1 Unl ess otherwi se noted, all section references are to the
| nt ernal Revenue Code as anended, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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shoul d be sustained as a matter of law. For the reasons

di scussed bel ow, we shall grant respondent’s notion.?
Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994). The noving party bears the burden of proving
that there is no genuine issue of material fact, and factual

i nferences are drawn in a manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C

812, 821 (1985); Jacklin v. Conmm ssioner, 79 T.C 340, 344

(1982).

In support of this notion for sunmmary judgnent, respondent
submtted exhibits, an affidavit, and certified Forns 4340,
Certificate of Assessnents, Paynents, and O her Specified

Matters, for petitioners’ taxable years 1996 and 1997.

2 Subsequent to a hearing, petitioners submtted their own
nmotion for summary judgnment advanci ng argunents simlar to those
we consider herein. W shall deny petitioners’ notion.
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Petitioners submtted an affidavit in opposition to respondent’s
notion. A hearing on the notion was al so hel d.

Backgr ound

At the tinme they filed the petition in this case,
petitioners resided in Burgaw, North Carolina.

On April 27, 1999, respondent mailed petitioners a notice of
deficiency determ ning deficiencies in petitioners’ Federal
i ncome taxes of $4,532 for 1996 and $5,007 for 1997. Petitioners
admt receiving the notice. Petitioners did not file a petition
for redeterm nation, and the deficiencies plus interest were
assessed on Cctober 25, 1999. A Statutory Notice of Bal ance Due
covering the foregoing assessnments was mailed to petitioners on
t he sane day.

On August 25, 2000, respondent filed a Form 668(Y)(c),
Notice of Federal Tax Lien, with the Cerk of Superior Court,
Pender County, North Carolina, covering petitioners’ 1996 and
1997 taxable years. On August 30, 2000, respondent mailed
petitioners a Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under | RRC 6320, covering those sane years. |n response
to the Notice, petitioners tinely filed a Form 12153, Request for
a Collection Due Process Hearing. As grounds for their objection
to respondent’s lien, petitioners alleged the follow ng:

The basis for nmy appeal is that the notice of lien
and the purported assessnents and al |l eged tax

liabilities are not based on filed inconme tax returns
or conpetent evidence. Further, said notice of lien is
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deficient on it’s [sic] face because it is not in
conpliance with 26 USC section 6065.

A face-to-face neeting was held between petitioners and an
Appeal s of ficer on August 22, 2001. On Novenber 5, 2001, the
Appeal s officer issued a Notice of Determ nati on Concer ni ng
Col l ection Action(s) Under Section 6320 and/ or 6330, wherein he
determned: (1) That the requirenents of all |laws and
adm ni strative procedures had been net; (2) that petitioners had
had a prior opportunity to dispute the underlying tax liability
and were thus precluded fromcontesting it in the collection
proceedi ng; and (3) that no other issues had been raised. Based
on these findings, the Appeals officer determned that the lien
was appropri ate.

On January 31, 2002, petitioners filed their petition in the
instant case. The petition raises several issues, including:

(1) Whether “procedurally proper” versions of various docunents
were ever issued, including a notice of deficiency, a notice and
demand for paynent, and a notice of Federal tax lien; (2) whether
petitioners’ liabilities were properly assessed; (3) whether the
Appeal s officer failed to verify that the requirenents of any
applicable law or adm nistrative procedure were net, as required
by section 6330(c)(1); and (4) whether respondent erred by
failing to allow petitioners an exam nation interview and an

adm ni strative appeal prior to issuance of the notice of
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deficiency. The petition also alleges that the underlying tax
l[itabilities are invalid.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person liable for taxes
when a demand for the paynent of a person’s liability for the
t axes has been made and the person fails to pay those taxes.

Such a lien arises when an assessnent is made. Sec. 6322.
Section 6323(a) requires the Secretary to file a notice of
Federal tax lien if such lien is to be valid against any
purchaser, holder of a security interest, mechanic’ s lienor, or

judgnent lien creditor. Lindsay v. Conmm ssioner, T.C Meno.

2001- 285, affd. 56 Fed. Appx. 800 (9th G r. 2003).

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice of the
filing of a notice of lien under section 6323. The notice
requi red by section 6320 nust be provided not nore than 5
busi ness days after the day of the filing of the notice of lien.
Sec. 6320(a)(2). Section 6320 further provides that the person
may request adm nistrative review of the matter (in the form of
an Appeals Ofice hearing) within 30 days begi nning on the day
after the 5-day period. Section 6320(c) provides that the
Appeals Ofice hearing generally shall be conducted consi stent

with the procedures set forth in section 6330(c), (d), and (e).
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Section 6330(c)(2) prescribes the matters that a person nmay
raise at an Appeals Ofice hearing. Under that section, a person
may raise any relevant issue related to the unpaid tax or notice
of lien, but the existence or amount of the underlying tax
ltability may be contested only if the person “did not receive
any statutory notice of deficiency for such tax liability or did

not ot herw se have an opportunity to dispute such tax liability.”

Sec. 6330(c)(2)(B); Sego v. Conmi ssioner, 114 T.C. 604, 608-609
(2000); Goza v. Conm ssioner, 114 T.C 176, 180-181 (2000).

Section 6330(d) provides for judicial review of the

adm ni strative determnation in the Tax Court or a Federa
District Court, as may be appropriate. Were the underlying tax
liability is not at issue, the Court will review the Appeal s
officer’s determ nation for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610.

We note at the outset that the petition in the present case
rai ses several issues that it is not clear were raised with the
Appeal s officer.® However, because none of the issues raised in

the petition has any nerit, we need not distinguish between

3 For exanple, the petition alleges that the notice of
deficiency is invalid because it was not signed under penalties
of perjury pursuant to sec. 6065. There is no evidence that this
i ssue was raised with the Appeals officer, although a simlar
argunent was nade with respect to the Notice of Federal Tax Lien.
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i ssues raised at the adnmnistrative |evel and issues raised for
the first time in the petition.

A. Noti ce of Deficiency

Petitioners’ first allegation of error is that the notice of
deficiency they received for 1996 and 1997 was invalid because it
was not issued in conpliance with section 6065, which generally
provi des that docunents or statenents required to be nade under
the internal revenue | aws nust be subscribed under penalties of
perjury. Petitioners’ argunent is without nerit. The
requi renents of section 6065 are directed at docunents
originating with the taxpayer, not respondent. Davis V.

Commi ssioner, 115 T.C. 35, 42 (2000). Therefore, respondent’s

failure to sign the notice of deficiency under penalties of
perjury does not invalidate it.

B. Verification Requirenent

Petitioners also allege that the Appeals officer failed to
satisfy the requirenents of section 6330(c)(1), which provides
that the Appeals officer nmust verify that any applicable |aw or
adm ni strative procedure has been net. Wile the Notice of
Determ nation contains only a general, conclusory statenent to
the effect that the applicable |aws and adm nistrative
requi renents were net, we have exam ned certified copies of Forns
4340 covering petitioners’ 1996 and 1997 taxable years, and on

that basis we are satisfied that petitioners’ liabilities for
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those years were properly assessed, and that notice of the
assessnents and demand for paynent were properly nade. Absent
some showing of irregularity, the Form 4340 provi des presunptive

proof of its contents. Davis v. Comm ssioner, supra at 41. At

t he hearing on respondent’s notion, petitioner husband all eged
several irregularities on the Forns 4340. W have exam ned these
all egations and find that they are either nonsensical,
contradicted by petitioners’ other adm ssions, immterial, or
irrelevant to the collection action at issue. In sum resolving
all factual inferences in petitioners’ favor, we find no
irregularity with respect to the assessnent or collection action
at issue in this case which would cast doubt on the reliability
of the Forns 4340. Therefore, the Appeals officer’s conclusion
that all applicable |laws and adm nistrative requirenments were net
was not an abuse of discretion.

C. Validity of the Assessnents

Petitioners’ next allegation of error is that their 1996 and
1997 liabilities were not properly assessed. As support for this
claim petitioners assert that the Appeals officer failed to
produce a copy of a “Record of Assessnent” upon request.

Petitioners’ contention, even if true, is unavailing.
Section 6330(c)(1) requires only that the Appeals officer verify
t hat an assessnent has been nmade; he need not provide such

verification to the taxpayer. Nestor v. Conm ssioner, 118 T.C.
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162, 166-167 (2002). As previously discussed, the certified
copies of the Forns 4340 for petitioners’ 1996 and 1997 taxable
years establish that petitioners’ liabilities for those years
were properly assessed after petitioners failed to respond to the
noti ce of deficiency.

D. Validity of the Notice and Denand for Paynment

Petitioners’ next contention is that they did not receive a
“procedural ly proper” Notice and Demand for Paynent with respect
to 1996 and 1997, as required by sections 6321 and 6303.

The certified Forns 4340 indicate that a Statutory Notice of
Bal ance Due was sent to petitioners on Cctober 25, 1999. When
questioned at the notion hearing, petitioner husband conceded
that he “got sonething” on that date fromthe IRS but refused to
concede that it was a Statutory Notice of Balance Due. W
accordingly find that petitioners have failed to show error or
irregularity in the Forns 4340 with respect to the issuance of a
Statutory Notice of Balance Due. A Notice of Bal ance Due
satisfies the requirenent of notice and demand for paynment under

section 6303. See Craig v. Commi ssioner, 119 T.C. 252, 262-263

(2002); Keene v. Comm ssioner, T.C Meno. 2002-277; Hall v.

Comm ssioner, T.C Meno. 2002-267. Therefore, petitioners’

contention | acks nerit.
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E. Noti ce of Federal Tax Lien

Petitioners next contend that the Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under I RC 6320 and the Notice
of Federal Tax Lien (filed with the Cerk of Superior Court in
Pender County, North Carolina) were invalid because they were not
signed under penalties of perjury as required by section 6065.

As previously discussed, docunents prepared by respondent need
not conply with section 6065. Petitioners admt receiving the
Noti ce of Federal Tax Lien Filing. Consequently, petitioners
have identified no defect wwth respect to this notice of the
lien’s filing.

F. Exami nation Interview and Adni ni strati ve Appea

Petitioners also allege error in that they were not given
the opportunity for an “exam nation interview or for an
adm ni strative appeal prior to the issuance of the notice of
deficiency. However, it is well established that taxpayers have
no entitlenent to any such interview or appeal prior to the

i ssuance of a notice of deficiency. See, e.g., Luhring v.

d ot zbach, 304 F.2d 560, 563 (4th Cr. 1962); Edwards v.

Comm ssioner, T.C Meno. 2002-169 (and cases therein cited).

Accordingly, the failure by respondent to grant petitioners an
exam nation interview or adm nistrative appeal prior to issuance

of the notice of deficiency in no way invalidates the notice with
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respect to which the liabilities at issue in this case were
assessed.

G Underlying Tax Liabilities

Petitioners also raise several issues that attack the
validity of the underlying tax liabilities for 1996 and 1997.

Since petitioners received a notice of deficiency with
respect to those years and did not petition this Court regarding
that notice, they are now precluded fromdi sputing the existence
or amount of the underlying tax liabilities. Sec. 6330(c)(2)(B)

Nestor v. Conmmi SSi oner, supra.

H. Concl usi on

Petitioners have not raised any spousal defenses, chall enges
to the appropriateness of the collection action, or collection
alternatives. W have considered every contention rai sed by
petitioners, and conclude that there are no genui ne issues of
material fact, and that respondent is entitled to judgnent as a
matter of law. W shall therefore grant respondent’s notion for
summary judgnent. To reflect the foregoing,

An appropriate order and

decision will be entered.




