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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned an $86, 767 defi ci ency

in petitioners’ Federal incone tax for 2005 and a $17, 353
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accuracy-rel ated penalty under section 6662(a).* After
concessions,? we are asked to decide whether petitioners
underreported their distributive share from Renee MIton, Inc.
(RM), an S corporation, for 2005. Respondent disallowed RM’s
cl ai mred deduction for an abandoned partnership interest. W hold
that RM was not entitled to a deduction and therefore
petitioners underreported their income. W further find that the
accuracy-rel ated penalty applies.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioners resided in San
Diego, California, at the time they filed the petition.
RM

Renee M MIlton (petitioner) was the president and sole
sharehol der of RM, a real estate business, during 2005.
Petitioner, a real estate professional, entered into real estate

purchasi ng and selling agreenents for RM’'s clients.

IAIl section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

2Petitioner conceded Renee MIton, Inc. had $4, 488. 50 of
unreported gross receipts or sales and it is not entitled to a
deduction for outside services of $100,000. Respondent conceded
that petitioners are entitled to $40, 152 of other deducti ons.



KM Wel di ng Transacti on

Petitioner’s handynman approached her in 2004 about a
busi ness opportunity involving his son, Donald Purscelley (M.
Purscel l ey), who worked as a wel der for Kearney Mesa Wl di ng (KM
Wel di ng). Sal vatore Pel uso, the owner of KM Wl ding, was
considering retirement, and M. Purscelley expressed an interest
in purchasing the business. M. Purscelley |acked any funds to
purchase KM Wl ding on his own, so his father asked petitioner if
she would be interested in participating in M. Purscelley’s
purchase of the business. Petitioner was interested but only to
obtain the right of first refusal to purchase the | eased property
on which KM Wl di ng operated its business.

M. Purscelley and his father negotiated the price for KM
Welding wwth M. Peluso, and the deal was consummated with a
handshake. Petitioner was aware that neither M. Purscelley nor
his father would be able to contribute noney towards the purchase
price. Petitioner gave M. Purscelley s father a check payabl e
to M. Peluso for $90,000 and instructed the father to purchase
KM Wl di ng. She used noney she had earned fromRM that she had
in her savings account.

Petitioner’s purchase check, dated February 17, 2004, is the
only document nenorializing the transaction. The only
docunent ati on of the transaction petitioner received was a KM

Wel di ng sticker for her car. Petitioner “knew that * * * [the
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Purscelleys] would let * * * [her] have * * * [the] first right
to buy [the] land” so she did not need any docunentation.
Petitioner’s nanme, however, was not on the |ease for the
property, nor was petitioner’s “right” ever put in witing.

Oper ati on of KM Wl di ng

Petitioner discussed formng a business entity with M.
Purscell ey and his father to purchase KM Wl di ng. Oamnership of
t he business was to be divided into thirds anong petitioner, M.
Purscell ey, and his father. M. Purscelley initially created an
LLC, but he dissolved it in 2005 because of adm nistrative
difficulties. M. Purscelley operated KM Wl ding as a sole
proprietorship during 2005.

M. Purscelley made no distributions in 2004 or 2005, nor
did he believe he was obligated to share the profits with
petitioner or his father. Furthernore, petitioner expected to
receive only the | ease and, potentially, sone of the profits once
t he busi ness was sol d.

RM's Purported Abandonnent of its Partnership |nterest

Petitioner becane concerned in 2005 that KM Wel di ng was not
conpleting projects or paying its bills. She was worried that
her involvenment with KM Wl di ng would ruin her reputation and
potentially affect the financial health of RM. Neither

petitioner nor RM was obligated to pay anything additional to KM
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Welding or its creditors. |In fact, KMWlding is still operating
at the sane |location today as in 2005.

M. Purscell ey was unresponsi ve when petitioner questioned
hi m about her ownership interest in KM Wl ding and requested
Schedul es K-1. Petitioner’s CPA advised her at that tinme that it
woul d be better to abandon the KM Wl di ng partnership interest
rather than to continue risking her reputation and her business,
RM. Petitioner did not informher purported partners, however,

t hat she was abandoning her interest in KM Wl ding. Petitioner
al so did not give public notice that she was no | onger associ ated
w th KM Wl di ng.

RM claimed a $100, 000 abandonment |oss on its Form 1120S,
U.S. Incone Tax Return for an S Corporation, that passed through
to petitioner as the sole shareholder in 2005.® The |oss was
identified as an abandonment of a partnership interest. RM’s
bal ance sheet for 2005, however, does not |ist a partnership
interest as of the beginning of the year for RM.

Respondent issued a deficiency notice to petitioners
di sal | ow ng the abandonnent |oss and adjusting petitioner’s
di stributive share fromRM accordingly. Petitioners tinely

filed a petition.

SPetitioners concede in their brief that the anmount cl ai med
shoul d have been $90, 000 rat her than $100, 000.
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OPI NI ON

We are asked to decide whether petitioners underreported the
di stributive share fromRM because RM was not entitled to
deduct an abandonnment | oss. Respondent argues that petitioner
di d not establish that an abandonnment occurred entitling RM to a
deduction. Respondent al so argues that the accuracy-rel ated
penal ty shoul d be i nposed.

| . Abandonnent Loss Deduction

We begin with the general rules for deducting abandonnent
| osses. A taxpayer is entitled to deduct unconpensated | osses
during a given tax year. Sec. 165(a). Deductions are a matter
of legislative grace, however, and the taxpayer nust show that he
or she is entitled to any deduction clained.* Rule 142(a);

Deputy v. du Pont, 308 U S. 488, 493 (1940). This includes the

burden of substanti ati on. Hr adesky v. Conm ssioner, 65 T.C 87,

89-90 (1975), affd. per curiam540 F.2d 821 (5th Cr. 1976). The
Court need not accept the taxpayer’s self-serving testinony when
the taxpayer fails to present corroborative evidence. Beamyv.

Comm ssioner, T.C Meno. 1990-304 (citing Tokarski v.

4Sec. 7491(a) shifts the burden of proof to the Conm ssioner
in certain circunstances provided the taxpayer conplies with
substantiation requirenments, maintains all required records, and
cooperates with the Conm ssioner’s reasonabl e requests.
Petitioners did not seek to shift the burden. |In addition,
petitioners have failed to substantiate the abandonnent | oss
deduction and maintain the required records, and therefore we
decline to shift the burden. See sec. 7491(a)(2) (A and (B)
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Comm ssioner, 87 T.C. 74, 77 (1986)), affd. w thout published

opi nion 956 F.2d 1166 (9th Cr. 1992).
A taxpayer nust prove he or she owned the property abandoned

to claiman abandonnent | oss deduction. JHK Enters., Inc. v.

Comm ssioner, T.C Meno. 2003-79. Petitioner has not proven that

RM owned the partnership interest it purported to abandon in
2005. There is no evidence that the conversations anong
petitioner, M. Purscelley, and his father resulted in RM’s
owni ng a partnership interest in KM Wl ding. Petitioner has not
provi ded an asset purchase agreenent or any other docunent to
substantiate the transaction. Petitioner even failed to
substantiate that the funds were RM’s rather than hers
i ndividually. Moreover, the purported partnership interest in KM
VWl ding was not listed as an asset on RM’'s begi nni ng-of -t he-year
bal ance sheet for 2005. W find that RM did not own a
partnership interest in KM Wl ding in 2005.

In addition, the taxpayer nust also establish to claiman
abandonnent | oss that he or she (1) intended to abandon the
property and (2) took affirmative action to abandon the property.

Gtron v. Comm ssioner, 97 T.C 200, 208-209 (1991). The intent

to abandon and the affirmati ve action are to be ascertained from
the facts and circunstances surroundi ng the abandonnent. United

Cal. Bank v. Conm ssioner, 41 T.C 437 (1964), affd. per curiam

340 F.2d 320 (9th G r. 1965). An abandonnent occurs where the
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t axpayer has relinquished the asset as well as any future clains

to the asset. Tsakopoulos v. Comm ssioner, T.C. Mnp. 2002-8,

affd. wi thout published opinion 63 Fed. Appx. 400 (9th G r
2003). Sone express manifestation of abandonnment is required
when the asset is an intangible property interest, such as a

partnership interest. G tron v. Conm ssioner, supra at 209-210.

Petitioner testified that she intended to abandon her
purported partnership interest in KM WIlding to avoid damage to
her reputation and to her business, RM. The record does not
contain any independent evidence, however, to support her alleged
intent. There is no evidence, other than petitioner’s self-
serving testinony, that petitioner would be held Iiable for any
debts of KM Wel ding. Moreover, petitioner did not provide any
i ndependent evi dence of the financial health of KM Wlding in
2005, the year RM *“abandoned” the partnership interest.
Petitioner also did not provide evidence that KM Wl di ng was not
conpleting projects or tinely paying its bills. In fact, KM
Wel di ng conti nued operations after 2005.

Furthernore, petitioner testified she decided, upon her
CPA' s advice, to abandon the purported partnership interest. Yet
petitioner did not provide evidence of the conversations she had
with her CPA. Additionally, she admtted at trial that if she
received any profits fromKM Welding in the future, she would

report the inconme. Petitioner’s remarks suggest that she
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believed there was still a possibility she would receive a return
on her investnment. Accordingly, we find that petitioner did not
truly intend to abandon any interest in KM Wl ding.

Petitioner did not take any affirmative action in 2005 to
abandon the purported partnership interest in KM Wl ding.
Petitioner was unable to provide the date on which she abandoned
the interest. Petitioner testified that she did not file any
public docunent indicating that she was no | onger associated with
KM Wel ding. Additionally, there is no evidence that petitioner
i nformed her purported partners that she was abandoni ng the
partnership interest. W find that petitioner did not take
sufficiently identifiable steps to abandon the interest in KM
Wel ding to thereby be entitled to an abandonnent | oss deducti on.

1. Accuracy-Rel ated Penalty

We turn now to respondent’s determ nation in the deficiency
notice that petitioners are liable for the accuracy-rel ated
penal ty under section 6662(a) and (b)(1). Respondent has the
burden of production under section 7491(c) and nust cone forward
with sufficient evidence that it is appropriate to inpose the

penalty. See Higbee v. Comm ssioner, 116 T.C. 438, 446-447

(2001).
A taxpayer is liable for an accuracy-rel ated penalty for any
portion of an underpaynent of inconme tax attributable to

negl i gence or disregard of rules and regul ations, unless he or
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she establishes that there was reasonabl e cause for the
under paynent and that he or she acted in good faith. Secs.
6662(a) and (b)(1), 6664(c)(1). Negligence is defined as any
failure to make a reasonable attenpt to conply with the
provi sions of the Code and includes any failure by the taxpayer
to keep adequat e books and records or to substantiate itens
properly. Sec. 6662(c); sec. 1.6662-3(b)(1), Inconme Tax Regs.

RM did not maintain any books or records to substantiate
t he abandonment | oss claimed on RM’s return for 2005. W find
it incredible that petitioner, who is in the business of entering
into contracts, would not request witten docunentation of the KM
Wel di ng transaction. Furthernore, uncorroborated self-serving
testinmony was the only evidence petitioner presented regarding
t he abandonnment of the purported partnership interest in KM
Welding. W find that petitioners acted negligently in failing
to substantiate the abandonnment | oss, and respondent has net his
burden of production.

Not wi t hst andi ng that petitioners were negligent, they may
avoid the inposition of a penalty if they are able to show t hat
there was a reasonabl e cause for, and that they acted in good
faith with respect to, the underpaynent. See sec. 6664(c). The
determ nati on of whether the taxpayer acted wi th reasonabl e cause

and in good faith is made by taking into account all the
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pertinent facts and circunstances. See sec. 1.6664-4(b)(1),
| ncome Tax Regs.

Petitioner testified that she abandoned the KM Wl di ng
partnership interest and clained a | oss deduction for 2005 on the
advice of her CPA. W do not even have the nanme of her CPA, nor
do we know what information petitioner provided to the CPA
Petitioner failed to give us adequate evidence that she acted in
good-faith reliance. Accordingly, we hold that petitioners are
liable for the accuracy-related penalty under section 6662(a) and
(b) (1) for 2005.

I n reachi ng our holding, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or wi thout nerit.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




