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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARI' S, Judge: Respondent determ ned an incone tax

deficiency of $3,628 for petitioners’ 2004 tax year.

2010.

After concessions, the parties dispute the followng: (1)

Wet her petitioner James M Mnick (M. Mnick) was “away from
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honme” within the nmeaning of section 162(a)(2)! for business
pur poses during the taxable year 2004; (2) if M. Mnick was away
fromhonme within the neaning of section 162(a)(2), whether he
sought rei nbursenent for clainmed unrei nbursed enpl oyee busi ness
expenses for the taxable year 2004; and (3) whether M. M nick
and Jeri L. Mnick (Ms. Mnick) are entitled to an item zed
deduction for unrei nbursed enpl oyee busi ness expenses for the
t axabl e year 2004.2 As explained below, this Court holds that
petitioners cannot deduct their clainmed travel expenses, because
M. Mnick was not “away from honme” within the neaning of section
162(a)(2) and petitioners’ expenses were not ordinary and
necessary busi ness expenses. This determ nation nakes any
remai ni ng i ssues noot.
FI NDI NGS OF FACT

The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference, and the facts
stipulated are so found. During the taxable year 2004 M. and
Ms. Mnick (petitioners) maintained a personal residence in
Eure, Gates County, North Carolina. Petitioners resided in Eure

at the time their petition was filed.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and Rule references are to
the Tax Court Rules of Practice and Procedure.

2This issue is considered prior to the application of the 2
percent of gross inconme l[imtation inposed by sec. 67(a).
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M. Mnick failed to appear at trial. Ms. Mnick testified
on behalf of petitioners. Petitioners married in 2002. 1In Eure
Ms. Mnick wrked at a shipyard for 24 years before her marriage
to M. Mnick. She raised her children froma prior marriage
there on a property wwth a nobile honme (the Eure residence). She
has been maeki ng nortgage paynents on the Eure residence for 23
years. She expressed an enotional attachnment to the Eure
resi dence and believes that she would never sell it.

Petitioners married when Ms. Mnick was “between jobs”.
Nei t her of the M nicks had enpl oynent in Eure during the tax year
at issue. Petitioners often traveled to Virginia so that Ms.

M nick could stay with and care for her sick nother. Petitioners
considered Virginia their hone State in 2004. Petitioners

mai ntained Virginia driver’'s licenses, and their cars were
registered and titled in that State. Petitioners had to travel
outside the Eure area to find work. Ms. Mnick estinmated that
approxi mately 85 percent of Gates County residents received

wel fare benefits because that county’s inpoverished econony coul d
not offer any enpl oynent opportunities. During 2004 Ms. M nick
spent an undi scl osed anmount of tinme traveling between Virginia,
Eure, and M. Mnick’'s assigned jobsites. Ms. Mnick was not
enpl oyed during that sane year, and only after that tax year did

Ms. Mnick work at the same construction site as M. M ni ck.
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Thr oughout 2004 Pi zzagalli Construction (Pizzagalli) hired
M. Mnick as a field engineer and considered himan hourly
enpl oyee. Pizzagalli was in South Burlington, Vernont, but M.
M ni ck worked el sewhere. He worked where hospitals or water
treatment plants were being built. At each jobsite he surveyed
the land at the beginning of the construction process. The
M nicks did not live in or near the area where Pizzagalli was
| ocated at anytine during the tax year 2004.

From January 2004 to July 2004 M. Mnick was assigned to a
jobsite in Taylors, South Carolina. FromJuly 2004 to Decenber
2004 M. Mnick worked at an assigned jobsite in Flowery Branch,
CGeorgia. Pizzagalli expected its hourly enployees to live in
notels while finding an apartnent or other housing to rent near
an assigned jobsite. Wen not traveling between Virginia and
Eure, Ms. Mnick acconpanied M. Mnick to the assigned
j obsites, where they resided in a canper. Petitioners had
purchased that canper to travel between the jobsites. The cost
of maintaining the canper was | ess than renting an apartnent or
ot her housing. Petitioners did not use the canper for canping.
Ms. Mnick did not acconpany M. M nick when he lived in notels.
I n Septenber and Novenber 2004 M. M nick stayed at Lake Lanier
Lodges.

During 2004 petitioners maintained the Eure residence. They

made nortgage paynents and paid utilities expenses. No one |ived
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in the Eure residence when petitioners were not there.
Petitioners considered M. Mnick’s assigned jobsites to be
tenporary and intended to return to Eure when possible.
Petitioners tinely filed a joint return for the taxable year
2004. The return indicated that petitioners’ hone address was a
post office box in Harpers Ferry, Wst Virginia. Petitioners
cl ai med deductions for unrei nbursed enpl oyee expenses related to
M. Mnick’s enploynent with Pizzagalli.® Petitioners clained
deductions for “MOTELS” expenses of $2,341 and “LI VI NG EXPENSES’
of $13,075 before respondent had conceded certain expenses,
i ncl udi ng busi ness m | eage, phone expenses, safety equi pnent,
tools, and other m scel |l aneous expenses. Petitioners’ “LIVING
EXPENSES” i ncluded nortgage paynents on the canper, canper
parking |l ot rent paynents, insurance on the canper, gas, tolls,
and repairs and mai ntenance on the canper. Those “LIVING
EXPENSES” al so included insurance on the Eure residence,
utilities payments for the Eure residence, life insurance,
medi cal insurance, and DirecTV cable bills. Petitioners

pur chased an insurance policy on M. Mnick’s life from Chase

3Petitioners clainmed an item zed deduction for unreinbursed
enpl oyee busi ness expenses of $18,983 for the taxable year 2004.
At the start of the trial respondent conceded that petitioners
are entitled to a $4,602 deduction for these expenses, consisting
of the following: (I) Safety equipment in the anount of $600;
(i1) a depreciation and sec. 179 expense deduction for smal
tools in the anmount of $250; (iii) phone nmaintenance in the
amount of $2,627; and (iv) vehicle expenses of $1,125, consisting
of 3,000 mles at the applicable standard m | eage rate.
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| nsurance Life Co., an insurance policy on Ms. Mnick’'s life
from Zurich Life Insurance Co. of Anerica, and an insurance
policy that would cover Ms. Mnick’s nedical expenses from NNS
G oup I nsurance.
OPI NI ON

For the expenses remaining in dispute, the parties have
raised the follow ng issues: (1) Whether M. M nick was “away
fromhonme” wthin the nmeani ng of section 162(a)(2) for business
pur poses during the taxable year 2004; (2) if M. Mnick was away
fromhonme within the nmeaning of section 162(a)(2), whether he
sought rei nbursenent for unreinbursed enpl oyee busi ness expenses
for the taxable year 2004; and (3) whether petitioners are
entitled to an item zed deduction for unrei nbursed enpl oyee
busi ness expenses for the taxable year 2004. As expl ai ned bel ow,
this Court holds that petitioners cannot deduct their clained
travel expenses, because M. M nick was not “away from hone”
within the neani ng of section 162(a)(2) and petitioners’ expenses
were not ordinary and necessary business expenses. This
determ nati on nmakes the remaining i ssues noot.

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving their entitlenent to a deduction.

Rul e 142(a)(1); INDOPCO, Inc. v. Comm ssioner, 503 U S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). Petitioners argue that their clainmed unreinbursed
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enpl oyee busi ness expenses are deducti bl e because they were
incurred while M. Mnick was traveling away from hone for
busi ness pur poses.

Section 262 provides that a taxpayer generally cannot deduct
personal, living, or famly expenses. However, section 162(a)(2)
al l ows taxpayers to deduct travel expenses paid or incurred while
away fromhone in the pursuit of a trade or business. Travel
expenses include travel fares, neals, |odging, and ot her expenses
incident to travel. Sec. 1.162-2, Incone Tax Regs. The
deduction for “away from hone” travel expenses alleviates the
burden of duplicate living expenses incurred by a taxpayer whose
busi ness needs require himto maintain two places of abode.

Kroll v. Comm ssioner, 49 T.C 557, 562 (1968).

In order to claima travel expense deduction, a taxpayer
must show that his expenses are ordinary and necessary, that he
was away from honme when he incurred the expense, and that the
expense was incurred in pursuit of a trade or business.

Conm ssioner v. Flowers, 326 U S. 465, 470 (1946). \Wether a

particul ar expense fulfills these three conditions is generally a
question of fact. 1d. Al three conditions nust be satisfied to
claimthe deduction. See id. at 472. Petitioners have failed to
denonstrate that M. Mnick was away from honme w thin the neaning
of section 162 and that their expenses were ordinary and

necessary busi ness expenses.
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Under section 162, the term“‘ hone’ does not have its usual

and ordi nary neaning.” Henderson v. Conm ssioner, 143 F.3d 497,

499 (9th Gr. 1998) (quotation marks omtted), affg. T.C Meno.
1995-559. This Court has interpreted a taxpayer’s “honme” under
section 162 to nmean his principal place of enploynent and not

where his personal residence is |located. Mtchell v.

Commi ssioner, 74 T.C 578, 581 (1980). The Court nust consider

the “away from hone” requirenent “in light of the further
requi renent that the expense be the result of business

exigencies”. Hantzis v. Conm ssioner, 638 F.2d 248, 253 (1st

Cr. 1981), revg. T.C. Meno. 1979-299. Were a taxpayer’s
princi pal place of enploynent is other than his residence and he
chooses not to nove his residence for personal reasons, his
additional living and travel expenses are a result of that
personal choice. Such personal expenditures cannot be deened

ordi nary and necessary busi ness expenses. Conm Ssioner V.

Fl owers, supra at 473-474: Tucker v. Conm ssioner, 55 T.C 783,

786 (1971).

An exception to the general rule does exist. A taxpayer may
claimhis personal residence as his hone in situations where the
taxpayer is away fromhis honme on a tenporary, rather than

indefinite or permanent basis. Peurifoy v. Conm ssioner, 358

US 59, 60 (1958); Kroll v. Conmm ssioner, supra. |f a taxpayer

cannot show that he had both a pernmanent and tenporary abode for
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busi ness purposes during the year at issue, he is not entitled to

the deduction. See Kroll v. Conm ssioner, supra; Farran v.

Conmi ssioner, T.C. Menp. 2007-151; Bauer v. Conmi ssioner, T.C

Menpo. 1973-111; see al so Rosenspan v. United States, 438 F. 2d

905, 912 (2d Cr. 1971) (holding that traveling sal esman had no

per manent place of abode); Janes v. United States, 308 F.2d 204,

207 (9th Gr. 1962); H cks v. Comm ssioner, 47 T.C. 71, 74

(1966); Deneke v. Comm ssioner, 42 T.C 981, 983 (1964); Verner

v. Comm ssioner, 39 T.C 749, 755-756 (1963) (hol ding that

engi neer mai ntai ned no abode in area from which he was
transferred). The Court may consider a taxpayer’s subjective
intent as to the length of tine he may wwsh to remain in a
particular position, but it is not a controlling factor in
determ ni ng whether that position is tenporary or indefinite.

See, e.g., Henderson v. Conm ssioner, supra at 500.

In arguing that their “home” was their Eure residence and
that M. Mnick was tenporarily away fromthat honme whil e working
at the assigned jobsites, petitioners rely on the exception to
the general rule. The Court disagrees with petitioners’

i naccurate application of the |aw

The Court need not decide whether M. Mnick’s work at the

assigned jobsites was “tenporary” or “indefinite” if M. Mnick

had no “tax hone” pursuant to section 162. See, e.g., Hantzis v.

Conmi ssi oner, supra at 255; Stewart v. Conmi ssioner, 77-2 USTC
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par. 9617 (10th Cr. 1972), affg. T.C Meno. 1971-307. An

i ndi vidual may be considered as an itinerant for purposes of
section 162 if that individual has neither a principal place of
busi ness nor a place he resides permanently. Deaner v.

Comm ssi oner, 752 F.2d 337, 339 (8th Gr. 1985), affg. T.C. Meno.

1984-63; Edwards v. Comm ssioner, T.C. Meno. 1987-396; see al so

Hantzis v. Comm ssioner, supra at 253 (finding that “where a

taxpayer is constantly on the nove due to his work, he is never
‘“away’ from honme”). The Court considers all the facts and
circunstances of a particular case to determ ne the existence of

an individual’'s tax hone. Hender son v. Conm ssioner, supra at

500. Courts have exam ned the follow ng objective factors set
forth in Rev. Rul. 73-529, 1973-2 C.B. 37,* with respect to this
determ nation: (1) Wiether there exists a business connection to
the location of the alleged tax honme; (2) whether duplicate
living expenses are incurred while traveling and while

mai ntai ning the alleged tax honme; and (3) whet her personal

connections exist to the alleged tax hone. See Henderson v.

Conmm ssi oner, supra at 500. For the follow ng reasons, the Court

“Whi | e revenue rulings do not have force of law, they are
instructive because they represent the interpretations of the
agency responsible for enforcing the tax |aws. See Henderson v.
Conmm ssi oner, 143 F. 3d 497, 500 n.2 (9th Gr. 1998), affg. T.C
Meno. 1995-559; see also Merchs. Indus. Bank v. Conm ssioner, 475
F.2d 1063, 1064 (10th Cr. 1973), affg. T.C Meno. 1972-18.




- 11 -
hol ds that Eure was not M. Mnick s tax hone and that he was an
itinerant for the tax year 2004.

First, M. Mnick had no business reason for his tax hone
to be in Eure. Petitioners contend that M. Mnick traveled to
t he assigned jobsites because no enpl oynment opportunities existed
in the Eure area. During the year at issue M. M nick spent
approximately 6 nonths at each of the two assigned jobsites.
During 2004 M. Mnick did not return to Eure at any tine for
busi ness purposes. Moreover, petitioners gave no indication of
any foreseeable ability or intention to return to Eure for
busi ness purposes. Petitioners had no business reason for
mai ntai ning their Eure residence.

Courts may regard a taxpayer’s decision to keep his famly
at his previously established residence as notivated by personal
reasons unrelated to his trade or business where a taxpayer has
no business ties to the area of that residence and when the
prospects for enploynent in his chosen profession are better away

fromthe area than in it. Tucker v. Conmni Ssioner, supra at 787;

see also Hantzis v. Conm ssioner, 638 F.2d at 255. This is so

even though his job in another place lasts for |ess than a year.

See, e.g., Tucker v. Conmm ssioner, supra. Under sone

ci rcunstances, a job duration of 6 nonths may be short enough to
merit a finding that it would be unreasonable to expect the

t axpayer to nove his famly. However, this Court cannot reach
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such a concl usion here, where M. M nick has no business
relationship with the Eure area for tax hone purposes.

Ms. Mnick also had no business ties to the Eure residence
on account of her unenploynent during the year in issue.
However, this fact is not dispositive, since the deduction
clainmed is not for her business activities. |n cases involving
spouses with careers in different |ocations, “Each nust
i ndependently satisfy the requirenment that deductions taken for
travel expenses incurred in the pursuit of a trade or business

arise while he or she is away fromhone.” Hantzis v.

Conmi ssi oner, supra at 254 n. 11.

Second, petitioners failed to show that their |iving
expenses incurred in the maintenance of the Eure residence had
t he requi site business connection. 1In 2004 petitioners nmade
nortgage and utilities paynents for the Eure residence. However,
Ms. Mnick testified that petitioners’ “home” was Virginia
during that tine and that petitioners’ driver’s licenses, as well
as the registration and title to their car, were issued by the
State of Virginia. Ms. Mnick acconpanied M. Mnick at his
assigned jobsites, where they resided in a canper® purchased for

t he purpose of traveling between the jobsites. Ms. Mnick

The Court notes that petitioners had al ready received
deductions for their use of the canper. At the comencenent of
the trial respondent conceded vehicle expenses of $1,125 for
3,000 mles at the applicable standard m | eage rate.
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appears to have spent a negligible anount of tinme at the Eure
residence, and M. Mnick seemngly did not return to Eure at al
during the year in issue. |In any event, any duplicate living
expenses are attributable to petitioners’ personal choice and are
not dictated by the exigencies or demands of M. Mnick’s

busi ness.

In the light of petitioners’ failure to establish the
exi stence of any business relationship with the Eure area, the
Court finds neither that the Eure residence was M. Mnick’ s tax
home nor that he incurred the expenses in question while away
fromhome within the neaning of section 162(a)(2).

For the tax year 2004 petitioners deducted “MOTELS’ expenses
and “LIVING EXPENSES” relating to the purchase and nmai nt enance of
their canper. As discussed previously, M. Mnick for the tax
year 2004 was not away from hone within the nmeani ng of section
162. The local notels and the canper allowed M. Mnick to
mai ntain his peripatetic lifestyle. M. Mnick's notel expenses
and the cost of purchasing and using the canper were not dictated
by the exigencies of his engineering trade. The Court concl udes
that these notel and canper expenses are all personal expenses
t hat cannot be deducted under section 162.

Li kewi se, the Court concludes petitioners’ expenses incurred
in the maintenance of the Eure residence are not deducti bl e under

section 162(a). Petitioners deducted other “LIVING EXPENSES”
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consisting of insurance premuns and utility bills for the tax
year 2004. These expenses arose out of Ms. Mnick’s choice to
mai ntai n her personal residence, and, therefore, M. Mnick did
not incur these expenses in the carrying on of his trade. Any
expenses related to “The cost of insuring a dwelling owed and
occupi ed by the taxpayer as a personal residence [are] not
deductible.” Sec. 1.262-1(b), Inconme Tax Regs. Furthernore, any
“Expenses of maintaining a househol d, including anounts paid for
rent, water, utilities * * * and the like, are not deductible.”
Id. Thus, the insurance paynents and utilities expenses incurred
for the mai ntenance of Ms. Mnick’s Eure residence were personal
expenses and not deductible as M. Mnick s ordinary and
necessary busi ness expenses.

The Court further finds that their personal insurance
prem uns are not deducti bl e as business expenses. Petitioners
deducted their life insurance and nedical premuns for the tax
year 2004. The paynents for Ms. Mnick’s |life and nedi cal
i nsurance are not ordinary and necessary busi ness expenses
because these expenses were not incurred in the furtherance of
M. Mnick’s engineering trade or any other business conducted by
himor Ms. Mnick. Nor does the record denonstrate that
petitioners’ paynents of M. Mnick’s life insurance prem uns are
ordi nary and necessary busi ness expenses. Additionally,

“Insuring against the costs of maintaining [petitioners’] health
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is primarily a personal concern, not nerely a business concern.”

Green v. Conmm ssioner, 74 T.C. 1229, 1236 (1980). Therefore,

petitioners’ paynents of |ife and nedical insurance prem uns are
not deducti bl e under section 162.

Last, petitioners deducted the cost of their DirecTV service
as a business expense. Paynents for television and cable bills

are not deducti bl e business expenses if they were not directly

related to a taxpayer’s business. See, e.g., Judisch v. United

States, 755 F.2d 823, 826 (11th Cr. 1985); Stenkowski V.

Commi ssioner, 690 F.2d 40, 48 (2d Cr. 1982), affg. in part and

revg. in part 76 T.C. 252 (1981). Petitioners failed to prove
how their cable service assisted M. Mnick with his engi neering
duties. Hence, the Court infers their DirecTV paynents afforded
t hem not hi ng nore than personal entertainnent. Accordingly,
petitioners’ DirecTV paynents were personal expenses and not
deducti bl e as ordinary and necessary busi ness expenses.
Concl usi on

Petitioners have failed to prove that M. Mnick incurred
ordi nary and necessary busi ness expenses whil e traveling away
fromhonme in the pursuit of business for the tax year 2004. The
Court therefore denies petitioners’ claimto business expense

deductions under section 162 for the expenses in dispute.
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To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




