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MEMORANDUM OPI NI ON
SWFT, Judge: This matter is before us on respondent’s
Rul e 121 notion for summary judgnment and petitioner’s opposition
t hereto.
The issue for decision is whether respondent’s Appeals

O fice abused its discretion in sustaining a notice of |evy



-2-
agai nst petitioner without offering petitioner a face-to-face
heari ng.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

Backgr ound

At the tinme the petition was filed, petitioner resided in
Casper, Wom ng.

For 2000 through 2003, petitioner did not file Federal
i ncone tax returns and apparently did not pay Federal incone
taxes. Based on third-party information returns, respondent
prepared substitute returns for petitioner for the above years.

In 2002, respondent mailed to petitioner a notice of
deficiency relating to petitioner’s 2000 Federal incone tax
l[iability in the approxi mate anount of $26,000.! Petitioner did
not file a petition in this Court with regard to respondent’s
notice of deficiency for 2000.

On Septenber 29, 2003, respondent assessed agai nst
petitioner the above $26, 000 Federal inconme tax deficiency for
2000, and respondent mailed to petitioner a first notice and

demand for paynent thereof, plus penalties and interest.

!Respondent apparently has not deterni ned tax deficiencies
relating to petitioner’s 2001, 2002, or 2003 Federal incone
t axes.
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Respondent periodically mailed to petitioner additional
collection notices relating to this assessnent.

On January 29, 2004, respondent nmailed to petitioner a
notice of intent to levy relating to petitioner’s outstanding
2000 Federal incone taxes, penalties, and interest, showing a
total due frompetitioner of $43, 883.

On February 17, 2004, respondent received petitioner’s
request for an Appeals O fice hearing in which petitioner stated
that he: (1) Had issues to discuss in connection with the
notice; (2) expected to discuss those issues at a face-to-face
hearing; and (3) planned to audi otape the hearing. Petitioner,
however, did not identify a single specific issue in his Appeals
O fice hearing request.

On July 8, 2004, respondent’s Appeals officer nmailed an
initial letter (initial letter) to petitioner in which he
informed petitioner of an Appeals O fice policy against
conducting face-to-face hearings with taxpayers where taxpayers
do not identify specific issues prior to the hearing. The
Appeal s officer provided petitioner with exanpl es of appropriate
i ssues, requested that petitioner by July 23, 2004, provide
witten notice of the issues petitioner wished to raise, warned
petitioner against making frivol ous argunents, and proposed
alternate tel ephonic hearing dates -- July 29, 2004, and

August 2, 2004.
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Petitioner did not respond to respondent’s initial letter by
the July 23, 2004, stated deadline.

On July 27, 2004, petitioner mailed a letter to respondent’s
Appeal s officer in which petitioner again refused to identify
specific issues,? and in which petitioner reiterated his intent
to tape record the hearing. 1In his letter, petitioner
erroneously clained that, if he identified specific issues prior
to the hearing, he somehow woul d be precluded fromadding to
t hose i ssues at the hearing.

On July 29, 2004, and on August 2, 2004, the Appeals officer
attenpted to contact petitioner by telephone. On both dates, no
one answered at the phone nunber petitioner had provided.

Later on August 2, 2004, the Appeals officer nmail ed another
letter to petitioner (final letter) in which the Appeals officer
noted that petitioner had not yet identified specific issues, and
the Appeals officer again requested that petitioner identify
specific issues to be considered at a face-to-face hearing. The
final letter also set an August 12, 2004, deadline for petitioner
to identify specific issues or the Appeals officer would decide
petitioner’s appeal based solely on information already in the

adm nistrative file.

2Peti ti oner now contends that he did not receive
respondent’s notice of deficiency relating to 2000 and therefore
that, at the Appeals O fice hearing, he should have been entitled
to challenge the underlying tax liability. Petitioner, however,
did not raise the issue of receipt of respondent’s notice of
deficiency in his communications with the Appeals Ofice.
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Petitioner did not reply either by witing, as requested, or
by tel ephone, to the Appeals officer’s final letter.

On Septenber 1, 2004, the Appeals officer reviewed
petitioner’s admnistrative file, concluded that the proposed
| evy was appropriate, and mailed to petitioner a notice of
determ nation sustaining respondent’s |evy notice.

On a notion for summary judgnent, we deci de whether there is
a genuine issue as to any material fact. Rule 121(b). Review ng
the facts in the light nost favorable to the nonnoving party,

Dahl stromv. Conm ssioner, 85 T.C. 812, 821 (1985), we decide

whet her the noving party has shown that: (1) There is no genuine

i ssue of material fact, Craig v. Comm ssioner, 119 T.C. 252, 260

(2002); and (2) the noving party is entitled to a favorable

j udgnment according to controlling |legal principles, Espinoza v.

Comm ssioner, 78 T.C. 412, 416 (1982).

Where the underlying tax liability is not in dispute, abuse
of discretion is the standard of review in Appeals Ofice hearing

cases. Lunsford v. Conmm ssioner, 117 T.C. 183, 185 (2001).

Upon proper and tinely request, section 6330 requires
respondent to provide taxpayers with an Appeals Ofice hearing
relating to a notice of proposed levy. Sec. 6330(b)(1).

We have consistently held that a face-to-face hearing is not
invariably required: Were a taxpayer’s rights are not affected

by the absence of a face-to-face hearing, Gougler v.

Comm ssioner, T.C Menp. 2002-185; where a taxpayer fails to
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cooperate with respondent’s Appeals officer, Taylor v.
Comm ssioner, T.C Menp. 2004-25, affd. 130 Fed. Appx. 934 (9th

Cir. 2005); where a taxpayer requests an Appeals Ofice hearing

to cause delay, Nestor v. Comm ssioner, T.C Meno. 2002-251

(2002); or where a taxpayer raises frivolous issues and
argunents, id.

Wil e petitioner has not raised frivolous issues, petitioner
did cause delay and has refused to identify any specific issues
in spite of repeated requests and opportunities to do so. At
| east one other taxpayer was unsuccessful in using delaying
tactics simlar to those petitioner now uses. See Ho v.

Conmi ssioner, T.C Meno. 2006-41.

On the avail able adm nistrative record, we concl ude that
respondent’s Appeals Ofice did not abuse its discretion in
maki ng a determ nati on sustaining respondent’s notice of |evy
where petitioner herein did not identify specific issues rel evant
to an Appeals Ofice hearing, did not give the Appeals officer a
reasonabl e expl anation as to why issues could not be identified
prior to the hearing, and did not participate in the offered
t el ephoni ¢ heari ng.

O her argunents raised by petitioner have been consi dered

and are rejected.



To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




