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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned that petitioner is not
entitled to abatenent of the interest due with respect to her
income tax liability for 1994 pursuant to section 6404(e).! The

only issue for decision is whether respondent abused his

1 Unless otherw se indicated, section references are to the
| nt ernal Revenue Code, as anmended. Anmounts are rounded to the
nearest doll ar.
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discretion in failing to abate the assessnent of interest with
respect to petitioner’s 1994 tax year.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. On the date the petition
was filed, petitioner resided in Aurora, Col orado.

Petitioner is a tax return preparer and has prepared tax
returns since 1990.

Petitioner and her spouse, Ham dou Diarra (M. Diarra),
tinely filed a 1994 Federal incone tax return with a filing
status of “Married filing joint return.” On February 26, 1997,
respondent issued a notice of deficiency for 1994 determning a
deficiency of $8,919 and an accuracy-rel ated penalty under
section 6662(a) of $1,784. Petitioner filed a petition with the
Court disputing the notice of deficiency. Respondent assessed
the deficiency on M. Diarra using nonnaster file procedures
because M. Diarra did not petition the Court.?2

During the course of the trial, the parties reached a

settlenment. Respondent recited the ternms of the settlenent on

2 Nonmmster file accounts are created as a routine matter
when an action is taken that affects only one spouse on an
account that originally is on a master file jointly; i.e., only
one spouse petitions the Court. 4 Adm nistration, Internal
Revenue Manual (CCH), secs. 8.17.3.1.5 and 8.17.3.1.6 at 27,802
and 27, 803.
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the record. The Court specifically asked petitioner whether she

agreed to settle the case on the recited basis, and petitioner

agreed as foll ows:

MR. LOPATA [ Respondent’s counsel]: Good norning, Your
Honor. |’m happy to say that we have reached a basis of
settlenment in this case, and we would |ike to read that
basis into the record at this tine.

THE COURT: That's fine. After you do that, I'll --
Ms. Mtchell, 1’'Il ask you if you agree to settle the case
on the basis that he has stated.

M5. M TCHELL: Al right.

* * * * * *

MR LOPATA: * * * | believe that summri zes our basis
for settlenent of this case, Your Honor.

THE COURT: That covers all the issues that have been
in dispute?

MR, LOPATA: | believe so, Your Honor.

THE COURT: Ms. Mtchell, do you agree to settle the
case on that basis?

M5. M TCHELL: Yes, | do.

The Court ordered that the parties provide the Court with a

deci si on docunent reflecting the settlenent by May 21, 1998.

Petitioner and respondent net in early June 1998, to review

the settlenent conputations. After petitioner failed to return

t he deci sion docunent to respondent, respondent called petitioner

on Septenber 9, 1998, to arrange a neeting for Septenber 14,

1998.

At the neeting, petitioner refused to sign the stipulation

and deci si on docunents even though petitioner agreed that the
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conput ati ons and deci si on docunent accurately reflected the
settlenment agreed to at the trial. Petitioner indicated that she
was dissatisfied with the settlenment and wi shed to reopen the
negoti ati ons and present additional information in an attenpt to
reach a nore beneficial settlenent.

On Septenber 22, 1998, respondent filed a notion for entry
of decision with the Court. Petitioner did not file an objection
to the notion. On Novenber 4, 1998, the Court entered an order
and decision that, as relevant in this case, there was a
deficiency of $7,269 and a penalty due pursuant to section
6662(a) of $1,454, for 1994.

On February 19, 1999, respondent assessed the deficiency and
penal ty using nonmaster file procedures for petitioner’s account
and adjusted M. Diarra’ s nonmaster file account to be in |ine
with petitioner’s deficiency and penalty. Respondent sent
petitioner and M. Diarra notices reflecting these account
adj ust nent s.

On April 5, 1999, respondent sent petitioner a fourth notice
demandi ng paynent of the outstanding tax, penalty, and interest.
On May 3, 1999, petitioner paid $4,944 toward the 1994
deficiency and penalty. On May 5, 1999, the account was turned
over to respondent’s collection branch for active enforcenent of
coll ection procedures because it was a delinquent account w t hout

a formalized install ment agreenent.
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On August 10, 1999, respondent determ ned petitioner and M.
Diarra’s account to be “currently-not-collectible” (53 status),
suspendi ng the enforced collection. Wile a case is in 53
status, respondent sends a bill to the taxpayer once a year with
t he bal ance on the master and nonmaster file accounts.

On April 15, 2001, and 2002, respondent applied petitioner’s
over paynents of $179 and $329 on her 2000 and 2001 tax returns,
respectively, to the 1994 tax deficiency and penalty. On Mrch
18, 2002, petitioner nmade a paynent of $2,146 to the 1994 tax
deficiency and penalty.

On Novenber 12, 2001, respondent received frompetitioner a
Form 843, daimfor Refund and Request for Abatenent, in which
she requested that all accrued interest on the 1994 deficiency be
abated. Petitioner provided the follow ng explanation as to why
she believed the claimshould be allowed:

We are asking that this claimbe allowed because the anount

owed is for interest and penalty that was the result of an

audit from 1995. After paying the tax obligation, we did

not realize that interest and penalty were accruing.

| contacted the Internal Revenue Service on several

occasions and was told that there was nothi ng outstanding

for tax year 1994. A rem nder notice dated 08/20/2001 * * *

was received and we responded accordingly. After receiving

a rem nder notice * * * dated Septenber 3, 2001, | called

t he Taxpayer Advocates [sic] office. The representative

explained to ne why we received the rem nder notices.

However, he said that our obligation was paid in full for

tax year 1994. The notice was for interest and penalty

only.

We have al ways had financial problens, but lately, we are
havi ng serious financial problens. W are over extended as
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a result of borrowi ng noney to pay 1992, 1993 and 1994 t ax
obligations. There were other | oans made for various
reasons which has causes [sic] us not to qualify for
additional credit.

As expl ai ned above, please abatenent [sic] the interest and
penalty for tax year 1994. W do not have the ability to
pay. Bottomline, we are struggling financially.

We are responsible individuals and would |Iike to have our
inconme tax records free and clear of outstanding
obl i gati ons.

On March 7, 2002, respondent sent petitioner and M. D arra
a letter that their claimwas fully disallowed. The letter
st at ed:

The information you provi ded does not establish that any
interest is due to an error or unreasonable delay relating
to the performance of a mnisterial act by an officer or
enpl oyee of the Internal Revenue Servi ce.

A review of our records shows that an exam nati on assessnent
was made on your 1994 tax account. A letter was sent

advi sing you of your legal rights to petition the United
States Tax Court if you disagreed with our tax change. Qur
records show that Linda Mtchell petitioned the tax court,
but we have no record that Ham dou D arra chose to petition.

The IRS has a | egal period in which to charge additional tax
on your Form 1040. To protect our assessnent agai nst

Ham dou Diarra, we made the assessnment against himonly on
June 16, 1997. The l|legal period to assess against Linda
Mtchell was extended while waiting for the tax court

deci sion. Because the court decision resulted in a smaller
anount of tax and penalty charges, we reduced the charges
agai nst Ham dou Diarra (as shown in our notice of adjustnent
dated February 11, 1999), to equal the sane tax and penalty
charges of $8, 723. 00 assessed agai nst Linda Mtchell on
February 19, 1999. Separate notices are issued because of

t he separate accounts. However, we will only collect the
assessnent of $8,723 [1994 deficiency of $7,269 plus penalty
of $1,454] once (plus applicable penalty and interest

char ges).
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On Cctober 7, 2002, respondent issued to petitioner a Ful
Di sal | owance- Final Determ nation, disallowng petitioner’s
request for an abatenent of interest. Respondent denied the
request on the basis of the follow ng:

We did not find any errors or delays relating to the
performance of a mnisterial act by an I RS enpl oyee. The

| aw al l ows for possible interest abatenent only when there
is an error or delay caused by an I RS enpl oyee in performng
a mnisterial act, which is defined as a procedural or
mechani cal act that does not involve the exercise of

j udgment or discretion. In your claimand in your appeal

|l etter, you requested abatenent of all the assessed interest
on the 1994 tax account. You did not contend that there was
any error or delay by the IRS in the process of assessing
the additional tax liability on the 1994 tax account. You
sinply stated that you thought you had full paid the anmount
of additional tax liability due, and that once the tax
l[iability was paid, you understood that the assessed

i nterest anount coul d be negotiated for abatenment. You then
expl ai ned that you have financial problens and requested
that the assessed interest be abated due to your inability
to pay. However, a review of the requirenents of the | aw

[ RC section 6404(e)] reveals that interest assessed on the
tax account cannot be abated unless the specific

requi renents of the law are nmet. There is no provision in
this law to negotiate the anmount of interest due required by
the law or to consider reasons of ‘inability to pay’.
Therefore, your claimfor interest abatenent cannot be

al | oned.

On Cctober 28, 2002, petitioner filed a Petition for Review of
Failure to Abate Interest Under Code Section 6404 with the Court
di sputing respondent’s determ nation.
OPI NI ON
Section 6404(e) (1) provides that the Conm ssioner may abate
t he assessnent of interest on paynent of tax to the extent a

delay in such paynent is attributable to any error or delay by an
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of ficer or enployee of the Internal Revenue Service in performng
a mnisterial act.® Section 301.6404-2(b)(2), Proced. & Adm n.
Regs.,* defines a “mnisterial act” as:
a procedural or nechanical act that does not involve the
exerci se of judgnent or discretion, and that occurs during
the processing of a taxpayer’s case after all prerequisites
to the act, such as conferences and review by supervisors,
have taken place. A decision concerning the proper
application of federal tax |law (or other federal or state
law) is not a mnisterial act.
The Court may order abatenment if the Conm ssioner abuses his

discretion by failing to abate interest. Sec. 6404(h)(1).°

3 The Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168,
sec. 301(a), 110 Stat. 1457 (1996), anended sec. 6404(e) to
permt abatenment of interest for “unreasonable” error and del ay
in the performance of a “mnisterial or managerial” act. The
amendnents to sec. 6404(e) apply to interest accruing with
respect to deficiencies or paynents for taxable years begi nning
after July 30, 1996. See TBOR 2 sec. 301(c), 110 Stat. 1457.
Thus, the anendnents do not apply to the instant case. See
Whodral v. Comm ssioner, 112 T.C 19, 25 n.8 (1999).

4 The quoted | anguage from sec. 301.6404-2(b)(2), Proced. &
Adm n. Regs., is identical to the | anguage of sec. 301.6404-
2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163
(Aug. 13, 1987), which was in effect for 1994. Sec. 6232(a) of
the Technical and M scel | aneous Revenue Act of 1988 (TAMRA 1988),
Pub. L. 100-647, 102 Stat. 3734, added subsec. (e) to sec. 7805.
Sec. 7805(e)(2) provides that "Any tenporary regul ation shal
expire wwthin 3 years after the date of issuance of such
regul ation.” Sec. 7805(e)(2) applies to any tenporary regul ation
i ssued after Nov. 20, 1988. TAMRA 1988 sec. 6232(b), 102 Stat.
3735. The regul ation herein involved was i ssued before Nov. 20,
1988, and thus the "sunset" provision of sec. 7805(e)(2) does not
apply to this regulation. 1In order to avoid confusion, we refer
to this regulation using its current designation, sec. 301.6404-
2(b)(2), Proced. & Adm n. Regs.

5> Fornerly, sec. 6404(g), applicable to requests for
abatenent after July 30, 1996. TBOR 2 sec. 302, 110 Stat. 1457
(1996).
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Petitioner presents in her claimalternative argunents as to
why interest on the 1994 tax deficiency should be abated. These
argunents are | ack of know edge that interest was accruing and
inability to pay. Petitioner’s argunents fail on the basis of
t he record.

Lack of Know edge

Petitioner argues that she thought that she needed to pay
only the deficiency and penalty determ ned in the decision
docunent and that she did not know to | ook at her nonmaster file
account to know that there was interest assessed. |Interest on a
Federal inconme tax liability generally begins to accrue fromthe
| ast date prescribed for paynent of that tax and continues to
accrue, conpounding daily, until paynent is nade. See secs.
6601(a), 6622(a). Petitioner, a tax return preparer by
profession, admtted at trial that she knew that interest accrues
on unpaid taxes. Therefore, petitioner’s |ack-of-know edge
argunent nust fail.

Petitioner’s nonmaster file transcript reports that
petitioner received four notices regarding the bal ances in her
account, including accrued interest. The Appeals officer
testified that, even when petitioner’s account was in 53 status,
petitioner would have still received an annual notice reflecting
the 1994 bal ance due. Petitioner’s claimthat she had no

knowl edge of the accrued interest fails on the basis of the
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evi dence on the record and does not constitute an error or delay
caused by respondent in performng a mnisterial act.

lnability To Pay

Petitioner also argues that she is struggling financially
and unable to pay the accrued interest. First, the taxpayer’s
inability to pay is not a condition that would allow the
Secretary to abate the interest assessnent as it does not involve
a mnisterial act of respondent. See sec. 6404(e); sec.

301. 6404-2(b)(2), Proced. & Adm n. Regs. Second, at trial,
petitioner contradicted herself by disputing the all eged
inability to pay and questi oned why her account was placed in 53
st at us because she had been paying off the 1994 deficiency and
penalty; we can infer from her questioning that she does have the
ability to pay.® W interpret petitioner’s argunent to arise out
of her confusion as to respondent’s classification of her account
w th 53 status.

An account may be placed in 53 status for a variety of
reasons. See 2 Administration, Internal Revenue Manual (CCH),
sec. 5.16.1.1 at 17,803. At trial, the Appeals officer testified

that it appeared that petitioner’s account was reported as 53

6 At trial, petitioner testified to the follow ng: “I
denonstrated an ability to pay when | paid the other prior
things, the prior bills in the order and decision fromthe
Court.”
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status because the collection branch did not have the manpower to
pursue actively the anpunts.

W note that once an account is placed in 53 status, the
Comm ssioner is required to advise the taxpayer: (1) If the
taxpayer’s financial condition changes, paynent of the tax nay be
warranted; (2) any refunds on future Federal tax returns wll be
applied to the outstanding liability; (3) interest and penalty
w Il continue to accrue on the account; and (4) an annual notice
wll be sent rem nding the taxpayer of the bal ance due. 2
Adm nstration, Internal Revenue Manual (CCH), sec. 5.19.1.6.1.7
at 18,299-119. W further note that the period of Iimtations
for collection has not expired. See sec. 6502(a). Although
respondent reported petitioner’s account as 53 status, respondent
is still able to collect the balance frompetitioner.

There is no evidence that the accrual of interest was
attributable to respondent’s error or delay in performng a
mnisterial act. The fact is that petitioner is not entitled to
abatenent of the interest because petitioner caused the delay by
not paying the full amunt when due. As a result, we hold that
respondent did not abuse his discretion in failing to abate the

assessnent of interest.
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I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned above, we concl ude that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




