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GUSTAFSON, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in

effect when the petition was filed. Pursuant to section 7463(b),

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U. S.C.) in effect for
the tax year at issue, and all citations of Rules refer to the
Tax Court Rules of Practice and Procedure.
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the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case.

The Internal Revenue Service (IRS) determ ned a $2, 650
deficiency in petitioner Donell T. Moore’'s 2004 Federal incone
tax. The issues for decision are: (i) whether M. Moore is
entitled to file as a head of household under section 2(b); and
(1i) whether M. More is entitled to an earned incone tax credit
under section 32(a)(1). The record shows that M. More is not
entitled to these tax benefits.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, reflecting the parties’ agreenent that the relevant facts
could be presented without a trial. The stipulation of facts and
the attached exhibits are incorporated herein by this reference.
At the tinme that he filed his petition, M. More resided in
Sout h Caroli na.

M. More's Spouse and Living Arrangenents

During 2004 M. More was married to Laki sha Moore.
M. More was al so married to Laki sha Mbore during the previous
year; but according to his anmended petition, he and his spouse
lived apart “for 6 to 7 nonths” in 2003 and “did not get back

together until April of 2004”.
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During 2004 M. More and his spouse lived together at the
sanme address from April of 2004 through the end of that tax year.
In his anended petition, M. Myore alleges that he also lived
wWith his stepchildren in 2004. The stipulated record does not
make cl ear whether M. Myore's stepchildren actually lived with
himfor any period during 2004, but respondent’s argunents seem
to assune that they did, and we will so assune.

2004 Form 1040

M. More tinely filed his 2004 Form 1040, U.S. I ndividual
| ncome Tax Return, as a head of household.? On that Form 1040,
he clained (i) two qualifying children for purposes of the earned
incone tax credit, and (ii) an earned incone tax credit of
$2,650. In his anended petition, M. More refers to his clained

qualifying children as his “stepchildren”

2Since M. Moore filed as a head of household, it
necessarily follows that he failed to elect married filing
jointly status. See Chiosie v. Comm ssioner, T.C Meno.
2000-117. Furthernore, section 6013(b)(2)(B) bars an election to
file an anmended joint return under section 6013(b)(1) “after
there has been mailed to either spouse, with respect to such
t axabl e year, a notice of deficiency under section 6212, if the
spouse, as to such notice, files a petition wth the Tax Court
within the tinme prescribed in section 6213”. Since M. Moore has
filed a petition with this Court in response to a notice of
deficiency, he is barred fromelecting to file an anmended j oi nt
return. Therefore, M. Muore and his spouse filed separately and
not jointly, and he may not nmake a renedi al election to change
that fact.




Noti ce of Deficiency

On Septenber 23, 2005, the IRS mailed M. Moore a statutory
notice of deficiency for tax year 2004 that determ ned
M. Moore’s proper filing status was married filing separately,
di sal | owed the earned incone tax credit, and determ ned a
deficiency of $2,650. 1In response to the notice of deficiency,
M. Moore petitioned this Court, pursuant to section 6213(a), to
redeterm ne this deficiency.

Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S. 111, 115 (1933).
Deductions and credits are a matter of |egislative grace,
and the taxpayer bears the burden of proving that he is entitled

to any deduction or credit clained.® Rule 142(a); Deputy v. du

Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. v.

3Under section 7491(a)(1), the burden of proof may shift
fromthe taxpayer to the Comm ssioner if the taxpayer produces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the taxpayer’'s tax liability. M. More has neither
cl ai med nor shown that he satisfied the requirenents of
section 7491(a) to shift the burden of proof to respondent with
respect to any factual issue. M. More therefore bears the
burden of proof. See Rule 142(a)(1).
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Hel vering, 292 U. S. 435, 440 (1934). Likew se, the taxpayer is
obliged to denonstrate entitlenent to an advantageous filing

status, such as head of household. Smith v. Conm ssioner, T.C.

Meno. 2008-229.

1. Head of Household Filing Status

Section 1 of the Code provides the various rates at which
income tax is inposed, with (inter alia) different rates for
married individuals filing separately, see sec. 1(d), and heads
of househol ds, see sec. 1(b). M. More filed his 2004 Form 1040
as a head of household. Section 2(b) defines head of househol d.
As pertinent here, section 2(b)(1) provides that an individual
shal |l be considered a head of a household if the individual is
“not married” at the close of his tax year. Section 2(c)
provi des that an individual shall be treated as “not married” at
the close of the tax year if the individual is so treated under
section 7703(Db).

Section 7703(b) provides that an individual who is married
shall not be considered as married if four requirenents are
satisfied: (i) the individual files a separate tax return;

(1i) the individual maintains a household that is for nore than
one-half of the taxable year the principal place of abode of a
child for whomthe taxpayer would be entitled to claima
dependency exenption; (iii) the individual pays nore than half

the cost of maintaining the household for the tax year; and
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(tv) the individual’s spouse is not a nenber of the household
during the last 6 nonths of the tax year.

Here, the pivotal issue is whether M. Mwore and his spouse
were living apart in separate households. For purposes of
sections 2 and 7703, we have repeatedly held that “living apart
requi red geographi cal separation and living in separate

resi dences.” See McAdans v. Commi ssioner, 118 T.C. 373, 378

(2002). The record establishes that M. More and his spouse
resided at the sanme address from “April of 2004” through the end
of that tax year; i.e., they resided in the sanme geographi cal
area and at the sane residence for nore than the | ast 6 nonths of
the tax year. W therefore hold that M. More did not |ive
apart fromhis spouse in 2004. Accordingly, M. More is not
consi dered unmarried under section 7703(b), and his filing status
is necessarily married filing separately, not head of househol d.
Respondent’ s determ nation on this issue is sustained.

[11. Earned Incone Tax Credit

Section 32(a)(1) provides for an earned incone tax credit.*
However, one of the requirenents for the credit is that the
taxpayer, if married, nmust file a joint return with his or her

spouse. See sec. 32(d). Because M. More is not considered

“The anpunt of the credit is determ ned according to
percent ages that vary dependi ng on whet her the taxpayer has one
qualifying child, two or nore qualifying children, or no
qualifying children. Sec. 32(b). The credit is also subject to
a limtation based on adjusted gross incone. Sec. 32(a)(2).
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unmarried pursuant to section 7703(b), see supra part Il, and
because he and his spouse filed separately and not jointly, he is
not entitled to claiman earned incone tax credit for 2004. See

Chiosie v. Comm ssioner, T.C Menp. 2000-117. Respondent’s

determ nation on this issue is sustained.

To reflect the foregoing,

Deci sion will be entered for

respondent.



