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MVEMORANDUM OPI NI ON

JACOBS, Judge: This case arises froma petition for

respondent’s

determ nation to proceed with collection of petitioner’s unpaid

Federal incone taxes for 2001 by | evy.

i s whet her

The sol e issue invol ved

respondent’ s determ nation constitutes an abuse of



-2 -
discretion. Al section references are to the Internal Revenue
Code in effect for 2001

Backgr ound

At the tinme she filed her petition, petitioner resided in
Kansas.

Petitioner failed to file Federal income tax returns for
2000 and 2001. As a consequence, respondent prepared substitutes
for returns pursuant to authority granted under section 6020(Db).
On June 4, 2004, separate notices of deficiency for the 2000 and
2001 tax years were nmailed to petitioner. Petitioner sent copies
of the notices of deficiency for 2000 and 2001 to the Court, each
containing a handwitten notation stating: “l hereby refute and
invalidate this unsigned presentnent, w thout dishonor. | do not
owe this nmoney! Al rights reserved, Wthout Prejudice, UCC 1-
207.” The Court received the docunents on Septenber 1, 2004, and
the matter was assigned docket No. 16198-04.

On Septenber 7, 2004, the Court ordered petitioner to file a
proper anmended petition and pay the filing fee on or before
Cct ober 22, 2004. On January 4, 2005, the Court dism ssed the
case for lack of jurisdiction when no response was received.

On Novenber 7, 2005, respondent sent petitioner witten
notice that respondent intended to |levy on petitioner’s assets to
coll ect her unpaid tax liability for 2000. Petitioner did not

respond to that notice.
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On April 5, 2006, respondent sent petitioner witten notice
that respondent intended to |levy on petitioner’s assets to
coll ect her unpaid tax liability for 2001. |In response,
petitioner timely filed Form 12153, Request for a Collection Due
Process Hearing (section 6330 hearing). On this formpetitioner
wr ot e:

-This process is not |egal according to the highest |aw of
t he | and!

-You have no legal authority to |evy/seizure.

Attached to petitioner’s request for a hearing were two printed
form docunents, one indicating that petitioner was not a resident
of the United States, but rather was a resident of one of the 50
republic sovereign States, and the other demanding identification
informati on of respondent’s representative who issued the notice
of intent to levy, as well as copies of his driver’s |license,
Social Security card, and IRS identification card.

The case was assigned to Settlenment O ficer Bart H Il of
respondent’s Appeals Ofice. On October 12, 2006, Settl enent
Oficer HIIl sent petitioner a |letter scheduling a tel ephone
section 6330 hearing with petitioner on Novenber 15, 2006, at 1
p.m central standard time. The letter infornmed petitioner that
the issues she raised “are those that Courts have determ ned are
frivol ous or Appeals does not consider.” Respondent advised
petitioner she was not entitled to a face-to-face hearing as to

the positions set forth in her request for a section 6330 hearing
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because they were frivolous. However, she was advi sed that she
woul d be allowed a face-to-face conference with respect to any
nonfrivol ous issue. Petitioner was infornmed that she had to set
forth the nonfrivolous issue in witing or call Settlenent
Oficer HIl wthin 14 days fromthe date of the letter to
qualify for a face-to-face conference. Petitioner was al so
informed that if she wished to discuss collection alternatives to
the intended | evy, such as an installnent agreenment or an offer-
i n-conprom se, she had to (1) submt certain docunents to
Settlement Oficer Hll, such as Form 433-A, Collection
Information Statenent for Wage Earners and Sel f - Enpl oyed
| ndi viduals, (2) file as yet unfiled Federal income tax returns
for 2003, 2004, and 2005, and (3) submt proof that all required
estimated tax paynents had been fully paid. Finally, petitioner
was inforned that she was not entitled to a section 6330 hearing
regarding the intended levy with respect to tax year 2000 but
that she could have a hearing equivalent to a section 6330
hearing wth respect to that matter.

Petitioner faxed a 12-page response to Settlenent Oficer
HIll. Petitioner raised nunerous frivolous argunents including
(1) that she was a resident of a State and not of the United

States and (2) that the Suprene Court in Pollock v. Farners’ Loan

& Trust Co., 158 U.S. 601 (1895), held that the incone tax was
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unconstitutional. At trial petitioner disavowed all of the
argunents set forth in her fax.

During the Novenber 15, 2006, tel ephone hearing, petitioner
continued to assert frivolous argunents. She did not propose any
collection alternatives (i.e., an offer-in-conprom se or an
install ment agreenment). On Novenber 30, 2006, respondent’s
Appeals Ofice issued a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. 1In the
noti ce of determ nation, respondent sustained the proposed |evy
and rejected petitioner’s argunents. An attachnent to the notice
of determnation (witten by Settlement Oficer Hll) noted that
petitioner did not offer any collection alternatives, that
Settlement Oficer HIl reviewed the admnistrative file
transcripts and verified that the requirenents of all applicable
| aw and adm ni strative procedures were net, and that the proposed
| evy action with respect to the collection of petitioner’s unpaid
Federal incone tax for 2001 appropriately bal anced the need for
efficient collection of the taxes with the legitinmate concerns of
t he taxpayer that the collection action be no nore intrusive than
necessary.

On January 3, 2007, petitioner filed a petition in this

Court to review respondent’s intended collection action.?

Petitioner also requested the Court to review respondent’s
determ nation to proceed with collection of petitioner’s unpaid
(continued. . .)
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Di scussi on

A. Standard of Revi ew

This case involves a review of respondent’s determnation to
proceed with collection of petitioner’s unpaid Federal incone
tax, penalties, and interest for 2001 by way of levy. Section
6330 hearings concerning | evies are conducted in accordance with
section 6330(c). After the Conmm ssioner issues his notice of
determ nation following an adm nistrative hearing, a taxpayer has
the right to petition this Court for judicial review of the
Comm ssioner’s determ nation. Sec. 6330(d)(1). Qur review of
the Comm ssioner’s determnation is subject to the provisions of
section 6330.

A taxpayer is precluded fromcontesting the existence or
anmount of the underlying tax liability if he/she received a
notice of deficiency for the tax year in question or otherw se
had an opportunity to dispute the underlying tax liability. Sec.
6330(c)(2)(B). In such a case, we review the Comm ssioner’s

determ nati on for abuse of discretion. See Sego v. Commi SSi oner,

114 T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C. 176

(2000). An abuse of discretion is defined as any action that is

Y(...continued)
Federal inconme taxes for 2000 as set forth in respondent’s
decision letter. The Court’s copy of respondent’s decision
letter is undated. By Order dated Apr. 27, 2007, the Court
di sm ssed tax year 2000 from consideration of this case and
struck all references to that year fromthe petition.
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unreasonabl e, arbitrary or capricious, clearly unlawful, or

| acki ng sound basis in fact or law. Thor Power Tool Co. V.

Comm ssi oner, 439 U.S. 522, 532-533 (1979); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner was issued a notice of deficiency for 2001, which
she received. She did not file a proper petition in this Court
and did not pay the required filing fee. Petitioner was given an
opportunity to file a proper anended petition and pay the
required filing fee, but she failed to do so and her suit at
docket No. 16198-04 was dism ssed. Petitioner is therefore not
entitled to raise her underlying tax liability for 2001, and we
revi ew respondent’ s proposed col |l ection action for abuse of
di scretion.

B. Petitioner’s Request for a Face-to-Face Section 6330 Hearing

Petitioner’s main argunent is that her section 6330 hearing
was invalid and unl awful because it was held by way of a
tel econference and not a face-to-face conference.

Al t hough a section 6330 hearing may consi st of a face-to-
face conference, a proper hearing may al so occur by tel ephone or
by correspondence under certain circunstances. See Katz v.

Comm ssi oner, 115 T.C. 329, 337-338 (2000); sec. 301.6330-

1(d)(2), Q®A-D6, Proced. & Adm n. Regs. Section 6330 hearings

have historically been informal. Davis v. Conmm ssioner, 115 T.C.

35, 41 (2000). W have held that it is not an abuse of
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discretion if an Appeals officer denies a taxpayer’s request for
a face-to-face section 6330 hearing after determ ning that the
heari ng woul d not be productive because of the taxpayer’s

frivol ous or groundl ess argunents. See Summers v. Conm Ssioner,

T.C. Meno. 2006-219; Ho v. Conmi ssioner, T.C Meno. 2006-41.

Moreover, we have held it is not an abuse of discretion to
proceed with collection where the taxpayer has not filed al

required tax returns for prior years. See Summers V.

Conmi ssioner, supra; Collier v. Conm ssioner, T.C. Mnob. 2004-

171.

The record denonstrates that a face-to-face conference would
not have been productive. Petitioner’s neeting request contained
only argunents challenging the legality of the tax law itself,
argunents that we have | ong considered frivol ous. Respondent
granted petitioner a tel ephone conference and informed her that
she could still qualify for a face-to-face conference if she
would first identify any relevant nonfrivol ous matter she
intended to discuss. Despite being given this second
opportunity, petitioner presented no such matter. |nstead,
petitioner replied wth argunents regardi ng how she was not
subj ect to Federal incone tax and that the inconme tax was
unconstitutional. Furthernore, petitioner did not file her
unfiled inconme tax returns for 2003-05. Under these

circunstances, it was not an abuse of discretion for Settl enent
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Oficer HIIl to conclude that a face-to-face neeting woul d not
have been productive. Thus, Settlenment Oficer H Il was not
required to offer petitioner a face-to-face conference. See

Cark v. Commi ssioner, T.C Meno. 2008-155; Summers V.

Conmi ssi oner, supra; see also Lunsford v. Conm ssioner, 117 T.C.

183 (2001).

On Decenber 27, 2006, nearly 1 nonth after respondent issued
the notice of determ nation, petitioner wote Settlenent Oficer
Hll stating: “If any of ny correspondence contains frivol ous
argunents, | now withdraw them” Petitioner submtted a new Form
12153 to respondent and requested a face-to-face section 6330
hearing. Petitioner maintains that on the basis of her
subm ssion of this second Form 12153, respondent’s notice of
determ nation is no | onger material and/or rel evant.

Consequently, petitioner posits that (1) the notice of

determ nation, dated Novenber 30, 2006, should be considered
nullified, (2) she be given an opportunity for a face-to-face
section 6330 hearing, and (3) a new notice of determ nation
shoul d be issued.

Petitioner cannot undo that which has occurred. Her
position change, assumng there truly is a position change, is
too late to alter the disposition of this case. Wen making his
determ nation, respondent could only review the existing facts

and those argunents advanced. On the basis of petitioner’s
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subm ssions during the hearing provided by section 6330, we hold
t hat respondent did not abuse his discretion in (1) refusing to
offer petitioner a face-to-face hearing, and (2) sustaining the
proposed | evy collection.

C. Oher Mutters Petitioner Raised

Petitioner argues that the tax liability respondent
determ ned for 2001 is grossly overstated, and she requests that
we redeterm ne the amount she owes. W cannot accede to
petitioner’s request. See sec. 6330(c)(2)(B); see also Sego v.

Conmi ssioner, 114 T.C. at 610. Petitioner received a notice of

deficiency for 2001, and she had an opportunity to contest
respondent’s determ nation before this Court. Petitioner failed
to properly do so.

We have considered all of petitioner’s argunments and to the
extent not discussed herein, we find themto be groundl ess and/ or
w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




