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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action Under Section 6320 (notice of determ nation).! Pursuant
to section 6330(d), petitioner seeks review of respondent’s

filing of a notice of lien under section 6323.

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts, with acconpanying exhibits, is
i ncorporated herein by this reference. At the tine she filed her
petition, petitioner resided in Liverpool, New York.

On April 12, 1994, respondent sent petitioner a notice of
deficiency determ ning a deficiency of $2,333 and a penalty under
section 6662(a) of $467 for 1992. Respondent determ ned that
petitioner did not qualify for a filing status of “head of
househol d”, was not allowed certain dependency exenptions, and
did not qualify for the earned incone credit (EIC). Petitioner
received the notice of deficiency but did not file a petition
with the Court. Instead, on June 27, 1994, petitioner sent
respondent a letter enclosing additional infornmation and the
notice of deficiency. Petitioner also contacted the Taxpayer
Advocate O fice regarding her 1992 tax return; as a result,
respondent reduced petitioner’s 1992 deficiency to $1,361 by
all owi ng petitioner the EIC. ?

On July 31, 2000, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320. On August 21, 2000, respondent received petitioner’s
tinmely Request for a Collection Due Process Hearing. 1In the

request, petitioner explained: “lI do not owe this tax. Have

2 As of Feb. 13, 2002, petitioner owed $2, 130.47.
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repeatedly proven that EIC, dependents and head of household are
valid clainms.” (Enphasis in original.)

On March 9, 2001, respondent sent petitioner a letter
scheduling the hearing with an Appeals officer on March 20, 2001
in Syracuse, New York. 1In response to petitioner’s request to
reschedul e the hearing, the Appeals officer sent petitioner a
letter on March 16, 2001, rescheduling the hearing to March 22,
2001, in Syracuse, New York. Petitioner did not appear at the
hearing. On March 22, 2001, the Appeals officer sent petitioner
a letter notifying her that if she did not contact himwthin 14
days, he would close the file with respect to the hearing
request. On April 9, 2001, in response to a tel ephone nessage
left by petitioner, the Appeals officer left a tel ephone nessage
wi th petitioner requesting that she call himregarding
rescheduling the hearing. Petitioner did not return the
t el ephone call.

On May 9, 2001, respondent sent petitioner a notice of
determnation. In the notice of determ nation, respondent
st at ed:

Appeal s has determned that the notice of lien filed
for this tax period properly bal ances the need for efficient
collection of the tax with your concerns over the
intrusiveness of the collection action. You have not raised
an issue concerning the underlying liability that can be

considered in a due process hearing and have not nmade a
paynment proposal.
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On June 11, 2001, petitioner filed a Petition for Lien or
Levy Action Under Code Section 6320(c) or 6330(d). On August 30,
2001, petitioner filed an Anended Petition for Lien or Levy
Action Under Code Section 6320(c) or 6330(d).

OPI NI ON

In the anended petition, petitioner argues that (1)
respondent denied her right to a “Due Process Hearing under |RC
6320" al l eging that respondent ignored petitioner’s tel ephone
calls to reschedule the hearing; and (2) she is entitled to a
filing status as “Head of Househol d” because she sent proofs of
eligibility to respondent. Respondent contends that (1)
petitioner was afforded the opportunity for a hearing but waived
that right when she failed to cooperate; and (2) under section
6330(c)(2)(B), petitioner is precluded from chall enging her 1992
l[iability because she received a notice of deficiency for 1992.

Section 6321 provides that, if any person liable to pay any
tax neglects or refuses to do so after denmand, the anmount shal
be alien in favor of the United States upon all property and
rights to property, whether real or personal, belonging to such
person. Pursuant to section 6323, the Conmm ssioner generally is
required to file a Notice of Federal Tax Lien with the
appropriate State office for the lien to be valid against certain

third parties.



- 5 -

After the Conm ssioner files a notice of lien, section
6320(a) (1) requires the Comm ssioner to provide notice to the
t axpayer of such filing. Additionally, under section
6320(a)(3)(B) and (b), the Conm ssioner nust provide the taxpayer
wi th notice of and an opportunity for an adm nistrative review of
the lien filing; i.e., a hearing. Section 6320(b)(1) requires
that the Appeals Ofice conduct the hearing. Section 6320(c)
i ncor porates section 6330(c) and certain parts of section
6330(d), which describe the procedural rules that apply to the
hearing and the judicial review thereof.

At the hearing, the taxpayer may raise certain matters set
forth in section 6330(c)(2), which provides, in pertinent part:

SEC. 6330(c). Matters Considered At Hearing.--In the
case of any hearing conducted under this section--

* * * * * * *

(2) Issues At Hearing.--

(A) In Ceneral.--The person may raise at the
hearing any rel evant issue relating to the unpaid tax
or proposed |evy, including--

(1) appropriate spousal defenses;

(i1i) challenges to the appropriateness of
col l ection actions; and

(ti1) offers of collection alternatives,

whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

(B) Underlying Liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
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notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax
liability.
Pursuant to section 6330(d)(1), wthin 30 days of the issuance of
the notice of determ nation, the taxpayer my appeal that

determnation to this Court if we have jurisdiction over the

underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328 (2000).

| . Heari ng Request

The question arises whether this Court should remand the
case to the Appeals Ofice to hold the hearing because petitioner

all eges that a hearing was not properly held. In Lunsford v.

Comm ssioner, 117 T.C 183 (2001), the Court declined to remand

the case to the Appeals Ofice to hold a hearing to consider the
t axpayer’s argunments because we did not “believe that it is

ei ther necessary or productive”. 1d. at 189. The sane reasoning
is true here. As discussed below, petitioner’s only dispute

i nvol ved her underlying tax liability, which is not properly at
issue. W, therefore, consider it neither necessary nor
productive to remand this case to the Appeals Ofice to hold a
heari ng.

Further, the Court agrees with respondent that petitioner
was granted the opportunity for a hearing. The Appeals officer
set a hearing date, rescheduled it, and, when petitioner failed
to appear, offered to reschedule it a second tine pursuant to

petitioner’s request. Petitioner did not avail herself of the
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opportunities for a hearing nor respond to the Appeals officer’s
t el ephone call regarding the second rescheduling of the hearing.

1. Underlvying Liability

Al t hough section 6330 does not prescribe the standard of
review that the Court is to apply in review ng the Conm ssioner’s
adm ni strative determ nations, we have stated that, where the
validity of the underlying tax liability is properly at issue,
the Court will review the matter on a de novo basis. Were the
validity of the underlying tax liability is not properly at
i ssue, however, the Court will review the Conm ssioner’s
adm ni strative determ nation for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181 (2000).

In her request for a hearing, petitioner only argued issues
that involved the underlying tax liability: Filing status,
exenptions, and EIC. Petitioner cannot dispute the existence or
t he amount of the underlying tax liability because petitioner
received a notice of deficiency. Sec. 6330(c)(2)(B)

Additionally, petitioner did not assert in the petition any
spousal defenses, any challenges to the appropriateness of the
collection actions, or any offers of collection alternatives.

See sec. 6330(c)(2)(A). There is no basis in the record for the
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Court to conclude that respondent abused his discretion with
respect to any of these matters.?

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and, to the extent not herein
di scussed, we find themto be irrelevant or without nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.

3 Qur holding that respondent did not abuse his discretion
renders noot respondent’s notion to dismss for failure to
properly prosecute filed on July 23, 2002. W therefore deny
respondent’s notion.



