T.C. Meno. 2005-93

UNI TED STATES TAX COURT

ROSIE L. MOORE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 21712-04L. Filed May 2, 2005.

Rosie L. Moore, pro se.

Beth A. Nunni nk, for respondent.

MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W
shal | grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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Petitioner resided in MIIlington, Tennessee, at the tinme she
filed the petition in this case.

Petitioner tinely filed a Federal inconme tax (tax) return
for her taxable year 2000 (2000 return). Respondent conducted an
exam nation of petitioner’s 2000 return. On April 18, 2002,
respondent mailed a 30-day letter (respondent’s 30-day letter) to
petitioner at the follow ng address: 2839 Coach Drive, Apartnent
3, Menphis, Tennessee 38128. On May 22, 2002, respondent re-
cei ved correspondence from petitioner.

Thereafter, on October 29, 2002, respondent nailed to
petitioner at the address to which respondent nuil ed respondent’s
30-day letter a notice of deficiency with respect to petitioner’s
t axabl e year 2000, which she received. Petitioner did not file a
petition in the Court with respect to the notice of deficiency
relating to her taxable year 2000.

On April 21, 2003, respondent assessed petitioner’s tax as
well as interest as provided by law for her taxable year 2000.
(We shall refer to any such unpaid assessed anounts, as well as
interest as provided by | aw accrued after April 21, 2003, as
petitioner’s unpaid liability for 2000.)

Respondent issued to petitioner a notice of balance due with

respect to petitioner’s unpaid liability for 2000, as required by



section 6303(a).!?

On April 8, 2004, respondent issued to petitioner a final
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to her taxable year 2000.
On April 19, 2004, in response to the notice of intent to |evy,
petitioner filed Form 12153, Request for a Collection Due Process
Hearing (Form 12153), and requested a hearing with respondent’s
Appeals Ofice (Appeals Ofice). Petitioner indicated in her
Form 12153 that she did not agree with the “Filed Notice of
Federal Tax Lien”. However, respondent did not issue to peti-
tioner a notice of Federal tax lien filing with respect to her
t axabl e year 2000.

On Cctober 13, 2004, respondent’s Appeals officer (Appeals
officer) held a tel ephonic conference (tel ephonic conference)
with petitioner. During that tel ephonic conference, petitioner
attenpted to challenge the underlying tax liability for her
t axabl e year 2000. The Appeals officer refused to consider any
such chall enge. That was because petitioner did not file a
petition with the Court with respect to the notice of deficiency
that she received fromrespondent with respect to her taxable
year 2000. Except for her attenpted chall enge of the underlying

tax liability for her taxable year 2000, petitioner raised no

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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ot her issues during the tel ephonic conference with the Appeals
of ficer.

On Cctober 22, 2004, the Appeals Ofice issued to petitioner
a notice of determ nation concerning collection action(s) under
section 6320 and/or 6330 (notice of determ nation) in which the
Appeal s Ofice sustained the issuance of the notice of intent to
levy. An attachnent to the notice of determ nation stated in
pertinent part:

BRI EF BACKGROUND

In the Form 12153 you state that: “First, | got a
letter fromIRS saying | owed $4000 for the year of
2000. | had to send this information proving | was
head of ny household. | sent it twi ce before they cane
to the conclusion that | was head of household. | got

that cleared up K. Now they’'re saying | wasn’'t due
the earned incone credit for that year. Before they
came up with this they asked me to send proof ny de-
pendents were in school. | faxed that information. |
talked to M. Brown. He said it was not show ng any-
where that they received this information.”

A review of a transcript of your account indicates the
fol | ow ng:

1. The 2000 return was filed by the 4/15/2001
due date.

2. The return reflected a tax liability of

$0. 00.

W thhol ding credits of $447 and the earned

income credit of $3154 were cl ai ned.

A refund of $3601 was issued 3/26/2001.

Your return was subsequently audited.

Addi tional tax of $666 and interest of

$517.91 were assessed 4/21/2003. The earned

incone credit of $3154 was not all owed.

7. Your 2002 overpaynments of $1207.41 were ap-
plied to the liability.

ook w
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8. You have nmade no ot her paynents.
9. At your request, the audit was reconsidered,
but the adjustnents were not changed.
DI SCUSSI ON AND ANALYSI S

Applicable Law and Adm ni strative Procedures

Wth the best information avail able, the requirenents
of various applicable |aw or adm nistrative procedures
have been net.

| RC 86331(d) requires that the Service notify a tax-
payer at |east 30 days before a Notice of Levy can be

i ssued. | RC 86330(a) provides that no | evy may be nade
unl ess the Service notifies a taxpayer of the opportu-
nity for a hearing wth Appeals.

A Letter 1058 Final Notice--Final Notice of Intent to
Levy and Your Right to a Hearing was sent to you by
certified mail 4/8/2004.

A levy source was identified prior to i ssuance of the
Notice of Intent to Levy.

| RC 86330(c)(2)(A) allows the taxpayer to raise any
relevant issue relating to the unpaid tax or the pro-
posed | evy at the hearing.

You were provided the opportunity to raise any issue at
t he hearing.

| RC 86330(c)(2)(B) provides that a taxpayer may only
rai se chall enges to the exi stence or anmount of the
underlying tax liability if the person did not receive
a statutory notice of deficiency for such tax liablity
or did not otherw se have an opportunity to dispute the
liability.

The Appeals O ficer has had no prior involvenent with
respect to these liabilities as required by IRC
86330(b) (3).
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Rel evant | ssues Presented by the Taxpayer

Chal l enge to the anount of the liability

You indicate in the Form 12153 that you do not agree
with the amount of the liability.

A statutory notice of deficiency was issued on
10/ 29/ 2002 to:

Rosi e Mbore
2839 Coach Dr Apt 3
Menphi s, TN 38128

The notice was not returned by the Post Ofice as
undel i verabl e or uncl ai ned.

A copy of the notice is in the file.

When asked during the hearing whether you received the
statutory notice * * * you stated that you could not
recal | .

The information in the file shows that you requested
and received reconsideration of your audit. However,
the audit adjustnments were unchanged. The Appeal s

O ficer explained that head of household filing status
and the earned incone credit were not allowed since it
was determ ned that you did not neet the definition of
“certain married individuals living apart” found in IRC
8§7703.

Since you were previously given the opportunity to
contest the liability, the liability issue cannot be
considered in the Collection Due Process Hearing.

Chal | enges to the appropri at eness
of the collection action

You rai sed no specific challenge to the appropri ateness
of the collection action.

O her issues

In a letter dated 9/16/2004, the Appeals Oficer ad-
vised you that to be considered for an install nent

agreenent or offer in conprom se, you nust provide a
conpl eted Collection Information Statenent (Form 433-
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A). This information was to be submtted within 14
days of the date of the letter, but was never provided.
In the CDP hearing, you refused to discuss paynent
alternatives to the |evy.

You rai sed no other issues.

Bal anci nqg Efficient Collection and |Intrusiveness

The issuance of the Notice of Intent to Levy was not
unnecessarily intrusive. You did not contact the
Service to nmake arrangenents to pay or otherw se re-
solve the liabilities. The proposed collection action
bal ances the need for the efficient collection of taxes
with the legitimte concern that any collection action
be no nore intrusive than necesssary.

MY EVALUATI ON

Since you were previously given the opportunity to
contest the liability, the liability issue cannot be
considered in the CDP hearing. The liability remains
unpaid. You have offered no paynent alternative to the
| evy. The Notice of Intent to Levy issued 4/8/2004 for
tax year ending 12/ 2000 is sustai ned.

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law. Rule 121(b); Sunstrand Corp. v. Conmm Ssioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). In
petitioner’s response to respondent’s notion (petitioner’s
response), petitioner agrees with the material facts set forth in
respondent’s notion and the attachnments thereto. W concl ude
that there are no genuine issues of material fact regarding the

guestions raised in respondent’s notion.
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The only issue raised in petitioner’s petition and in

petitioner’s response is the underlying tax liability for peti-

tioner’s taxable year 2000. |In petitioner’s response, petitioner
st at es:
3. Pl ease all ow Petitioner to re-enphasi ze the
overall issue in question raised by I.R S. audit was

that of Petitioner Rosie L. Mwore s legal filing status
for cal endar year 2000.

4. The question of legal filing status for Rosie
L. Moore |ed to Respondent’s presunption of said under-
lying liability.

5. Petitioner provided proper docunentation in
support of filing status clained by said Petitioner in
year 2000.

Petitioner received a notice of deficiency with respect to
her taxable year 2000, but she did not file a petition with
respect to that notice. On the instant record, we find that
petitioner may not chall enge the existence or the anount of
petitioner’s unpaid liability for 2000. See sec. 6330(c)(2)(B)

Seqgo v. Comm ssioner, 114 T.C. 604, 610-611 (2000); Goza V.

Comm ssioner, 114 T.C 176, 182-183 (2000).

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the determ nation of the Conm ssioner of the Internal

Revenue for abuse of discretion. Seqgo v. Conm ssioner, supra at

610; Goza v. Commi ssioner, supra at 182.

Based upon our exam nation of the entire record before us,

we find that respondent did not abuse respondent’s discretion in
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determining to proceed with the collection action as determ ned
in the notice of determnation with respect to petitioner’s
t axabl e year 2000.
On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An appropriate order granting

respondent’s notion and decision will be

entered for respondent.




