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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$4,087 in petitioner’s 2006 Federal incone tax. After a

concessi on by respondent,! the sole issue for decision is whether

! Respondent concedes that petitioner is not liable for an
accuracy-rel ated penalty under sec. 6662(a). Unless otherw se
indicated, all section references are to the Internal Revenue

(continued. . .)
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paynents of $21,700.82 petitioner made to his ex-wife in 2006 are
deducti bl e as alinony under section 215(a).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
II'linois at the tinme the petition was filed.

Petitioner was fornerly married to El aine Moore (Ms. Moore).
On Septenber 16, 1996, the Superior Court of Porter County,
I ndi ana (State court) entered an agreed dissolution decree (the
decree) dissolving their marriage. Paragraph 15 of the decree
st at es:

As and for mai ntenance, Husband shall pay and save Wfe
harm ess fromthe nortgage, taxes and insurance on the
marital home as they now exist. Husband shall receive the
deductions for said paynents. This obligation is not
nodi fi abl e, except as herein after stated. Husband' s
paynment of these obligations shall not be taxable to Wfe.
Husband shall save Wfe harnmless fromall tax obligations as
a result of paying these obligations. |If Wfe sells the
marital hone, she shall pay off the then existing nortgage,
and Husband shall pay Wfe the nortgage pay-off figure
at eight (8) percent over the sane tinme period of the

nmortgage which is paid off (i.e., so his obligation is
conplete by the end of Novenber, 2010).

Y(...continued)
Code in effect for the year in issue, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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In April 2002 Ms. Moore sold the marital hone? and paid off
t he existing nortgage of $73,779.72. Pursuant to the decree,
petitioner becanme obligated to reinburse Ms. Moore the $73,779.72
she used to pay off the nortgage.

In early 2006 petitioner filed an appeal with the Indiana
Court of Appeals concerning his rei nbursement obligation.® 1In
April 2006 petitioner and Ms. Moore entered into a settlenent
agreenent in which petitioner’s maintenance obligation woul d
term nate upon his paying Ms. More $20, 000.

I n 2006 petitioner made paynents to Ms. Mbore of $21, 700. 824
and deducted these ampbunts as alinmony on his Form 1040, U. S
| ndi vi dual | nconme Tax Return, for 2006. Respondent subsequently
determ ned that petitioner’s paynents were not deductible as
al i nony.

OPI NI ON

Deductions are a matter of |egislative grace, and the

t axpayer bears the burden of proving his entitlenent to the

cl ai mred deduction. Rule 142(a); I NDOPCO, Inc. v. Conm ssioner,

2 Under the decree, Ms. More received full ownership of
the marital hone.

3 The grounds of the appeal are unclear fromthe record.
4 Petitioner made the followi ng paynents to Ms. Moore

during 2006: $800.41 on Jan. 29, $450.41 on Feb. 28, $450 on
Mar. 14, and $20, 000 on Apr. 20.
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503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

U.S. 435, 440 (1934).

Section 215(a) permts a deduction for the paynent of
al i nony during a taxable year. Section 215(b) defines “alinony”
as alinmony which is includable in the gross incone of the
reci pi ent under section 71. Section 71(b)(1) defines alinony as
any cash paynent neeting the four criteria provided in

subpar agraphs (A) through (D) of that section.® Accordingly, if

5 Sec. 71(b)(1) provides:

SEC. 71(b). Alinony or Separate Mii ntenance Paynents
Defi ned. - - For purposes of this section--

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynment in cash if--

(A) such paynent is received by (or on behalf
of ) a spouse under a divorce or separation
i nstrunent,

(B) the divorce or separation instrunment does
not desi gnate such paynent as a paynment which is
not includible in gross inconme under this section
and not allowable as a deduction under section
215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sanme household at the tinme such paynent is nade,
and

(D) there is no liability to nmake any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.
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any portion of the paynents nade by petitioner fails to neet any
one of the four enunerated criteria, that portion is not alinony
and petitioner cannot deduct it.

Respondent agrees that the requirenments of subparagraphs (A
and (C) have been satisfied. He argues, however, that
petitioner’s paynents to Ms. Mbore do not satisfy subparagraphs
(B) and (D). Respondent maintains that subparagraph (B) is not
sati sfied because paragraph 15 of the decree states that the
paynents are not inconme to Ms. Moore and that subparagraph (D) is
not satisfied because the paynents do not term nate on the death
of Ms. Moore. Petitioner argues that the |anguage in paragraph
15 excluding the paynents from Ms. More’ s inconme does not apply
to the paynents nmade after the marital hone was sold and that the
paynents term nate on Ms. Moore’'s death by operation of I|ndiana
I aw.

Under section 71(b)(1)(D), in order to deduct a paynent as
al i nrony the payor nust have no liability to continue nmaking
paynents after the recipient’s death; otherw se the payor may not

deduct any required rel ated paynents. See Johanson v.

Conm ssi oner, 541 F. 3d 973, 976-977 (9th Gr. 2008), affg. T.C

Meno. 2006- 105; Kean v. Conm ssioner, 407 F.3d 186, 191 (3d G

2005), affg. T.C. Meno. 2003-163. |If the divorce instrunment is
silent as to the existence of a postdeath obligation, the

requi renents of section 71(b)(1)(D) may still be satisfied if the
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paynments term nate upon the payee spouse’s death by operation of

State law. Johanson v. Conm ssioner, supra at 977. If State | aw

is anbiguous in this regard, however, a “federal court wll not
engage in conplex, subjective inquiries under state |aw, rather,
the court will read the divorce instrunment and make its own

determ nati on based on the | anguage of the docunent.” Hoover v.

Conmm ssi oner, 102 F.3d 842, 846 (6th Cr. 1996), affg. T.C. Meno.

1995- 183.

The divorce decree is silent as to whether petitioner’s
obligation to reinburse Ms. Moore termnates in the event of M.
Moore’ s death. Thus, we consider whether the obligation to make
paynments term nates upon Ms. Mbore’s death by operation of
| ndi ana | aw.

| ndi ana statutory lawis silent as to whether the obligation
to make mai ntenance paynents term nates on the death of the payee
spouse. The parties point us to no caselaw, and we have

di scovered none, that expressly states whether the obligation of
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mai nt enance term nates upon the death of the payee spouse.®
Therefore, we conclude that Indiana |aw i s anbi guous.
Finally, faced with a silent divorce decree and no State | aw
resol ution of the question, we independently review the decree to
make our own determination as to the satisfaction of the section

71(b)(1) (D) requirenment. See Hoover v. Conm Sssioner, supra at

846. We do not read the decree as requiring the term nation of
paynents in the event of Ms. Mobore’s death. Under the decree,
petitioner’s obligation is termnated only by satisfaction of the
nort gage or reinbursenent to Ms. Moore of the nortgage payoff

anount. In fact petitioner stated that the termnation of the

6 Petitioner relies on Haville v. Haville, 825 N E. 2d 375,
379 (Ind. 2005) (Shepard, C.J., concurring), to support his
argunment that the obligation to pay maintenance term nates by
operation of Indiana law. In Haville the concurring opinion
states that “Even during the days of alinony, the rule was that
periodic alinony paynents nmade to support a forner spouse (as
opposed to alinony provided in lieu of a share of property)
term nated upon the death of the * * * [payee spouse].” I|d.
(citing 1949 Ind. Acts ch. 120, s. 3, p. 313, and Wiite v. Wite,
338 NE.2d 749 (Ind. C. App. 1975)). VWhile this statenent
appears to be favorable to petitioner, his reliance on this
concurring opinion is msplaced. The issue in Haville was
whet her mai nt enance may be ordered to continue after the death of
t he payor spouse; the majority never addressed the effect of the
death of the payee spouse on maintenance. 1d. at 376.
Furthernore, the authority relied on by the concurring opinion
does not state that the obligation to pay mai ntenance term nates
on death of the payee spouse. Rather, the statute and the
opinion cited in the concurrence state that a court nay provide
for the discontinuance or reduction of periodic paynents of
al i nrony upon death or remarriage of the payee spouse. See Wite
v. White, supra at 752. No Indiana statute or opinion says that
the payor’s obligation to pay alinony term nates upon the death
of the payee spouse.
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paynments was tied to the nortgage payoff period and not a
particul ar need of Ms. Mbore. W have no reason to concl ude that
petitioner’s obligation to reinburse the anount of the nortgage
payof f woul d have term nated on Ms. Moore’ s death. Hence, the
paynments do not satisfy the requirenments of section 71(b)(1)(D)
and petitioner is not entitled to deduct as alinony the
$21, 700. 82 of paynents to his wife in 2006.7

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

" Because petitioner fails to show that the paynents conply
W th subpar. (D), we need not determ ne whether they satisfied
subpar. (B)



