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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioners’ 2004
Federal income tax of $11,299.99, an addition to tax of $2,063.55
under section 6651(a)(1) for failure to tinely file a tax return,
and an accuracy-rel ated penalty of $2,260 under section 6662(a).

After concessions by both parties, the issues renmaining for
deci sion are:

(1) Wether petitioners are entitled to deductions for car
and truck expenses clained on two Schedules C, Profit or Loss
Fr om Busi ness;

(2) whether petitioners are liable for the addition to tax
for failure to tinely file a tax return; and

(3) whether petitioners are |liable for the accuracy-rel ated
penalty for negligence or disregard of rules or regulations.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. Petitioners resided in Texas
when the petition was filed. Al references to petitioner in the
singular are to petitioner Wllie J. Mbore.

During 2004 petitioner worked full tinme for the Cty of
Houston, Texas, as a conputer analyst. In addition to his full-

time enploynent petitioner worked as a real estate broker and
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nort gage broker. Petitioner had two offices fromwhich he
transacted his real estate and nortgage businesses: One |ocated
in La Marque, Texas, southeast of Houston (the La Marque office);
and one located in Houston, 2 mles fromhis Gty of Houston job
(the Houston office). Although petitioner was both a real estate
broker and a nortgage broker, he focused mainly on the real
estate business while petitioner Thelma L. Mbore (Ms. Moore)
conducted nost of the work associated with the nortgage business.

At trial, petitioner described his typical weekday as
follows: He would I eave his honme in League City, Texas, in the
nmorning and drive to the La Marque office, where he would turn on
the conmputer and copier. Ms. More would arrive at the La
Marque office 1 or 2 hours later.? After he left the La Marque
office he would drive to the Houston office, where he would al so
turn on the conputer and copier. He would then drive to his City
of Houston job where he worked Monday through Friday from8 a. m
until 5 p.m After his Cty of Houston workday, he would reverse
the trip fromHouston to La Marque (where he presunmably turned
of f the conputer and copier), but also drive through subdivisions
| ooking for honmes that were “for sale by owner” before finally

arriving honme in League City late in the evening.

2 Petitioner did not explain why Ms. More was unable to
turn on the conputer and copier. La Marque is southeast of
League City, in the vicinity of Galveston, Texas, and therefore
considerably further from Houston than League City.
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During 2004 petitioners owned three vehicles: A Suburban, a
Mer cedes-Benz, and a Cadillac. According to petitioner, the
Subur ban was driven for personal purposes, whereas the Mercedes-
Benz was used by himfor business purposes and the Cadill ac was
used by Ms. More for business purposes.

At trial, petitioners introduced two Excel spreadsheets that
petitioner described as mleage |ogs for the Mercedes-Benz and
the Cadillac. The mleage log for each vehicle consists of a 12-
page spreadsheet with one page for each nonth of the year and an
entry for each day of the nonth. Each daily entry includes the
begi nni ng and endi ng odoneter readings, the total “deductible
business mles driven” and the total “nondeductible comrmuting
mles driven”, and the destination and “busi ness reason” for the
“business mles driven”. For all entries, the beginning odoneter
readi ng mat ches the endi ng odoneter reading for the previous
entry.

On petitioner’s mleage log the entry for “business mles
driven” typically exceeds 100 m |l es per day and occasionally is
over 200 mles per day. For every Mnday through Friday
t hroughout the year petitioner listed 60 conmuting mles; these
mles were included on the | og even for those days that

petitioner admtted were holidays for his Cty of Houston
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position.® The business destination entered for each Monday
through Friday is “La Marque to Houston”. The business
destination |isted for the weekend days usually lists a town in
the greater Houston area to which petitioner would drive from
his home in League City. The “business reason” entries are
nondescript, such as “show properties” or “show hones”, “preview
bank foreclosure”, or “make offers on investnent property” or
“l ook for investnent property”. The daily entry for
Thanksgi vi ng Day 2004 indicates that petitioner comuted to his
City of Houston job and al so drove 119 mles to “previ ew bank
forecl osure” at sonme undi sclosed |location; the daily entry for
Christrmas Day 2004 indicates that petitioner drove 150 mles to
Henpst ead, Texas, to “preview property for investnent”. Daily
entries were not nade on January 31, February 29, July 31, and
Cct ober 30 and 31.

On Ms. More’s mleage log the entry for “business mles
driven” also typically exceeds 100 mles per day and is as nuch

as 345 mles for a single day. Every day, Sunday through

3 For exanple, petitioner’s Jan. 1 entry lists 60 comuting
m | es even though petitioner stated Jan. 1 was a holiday. On
typi cal Government holidays including Jan. 19 (Martin Luther
King, Jr. Day), Feb. 16 (Presidents’ Day), Sept. 6 (Labor Day),
Nov. 11 (Veterans Day), and Nov. 25 (Thanksgiving Day) petitioner
listed 60 commuting mles even though petitioner admtted that
each day was a holiday for his Cty of Houston job.

O her than the commuting mles, petitioner’s |log includes no
personal m | es what soever
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Sat urday, includes an entry of 15 commuting mles.* The
busi ness destination for each of the entries is La Marque to a
surroundi ng town, often Houston or Galveston. The business
purpose entries are al so nondescript, including “showed client
properties”, “distribute flyers”, “preview HUD properties”, or
“visit client”. The daily entry for Thanksgi vi ng Day 2004
indicates that Ms. Mbore commuted 15 m | es and drove 95
business mles fromLa Marque to Galveston to “place ad in
newspaper/visit client”. Daily entries for January 1 and
Decenber 25 and 26 state “of f”, suggesting that Ms. More did
not work on those days; the |og does not include the dates of
February 29 and August 31.

Petitioners’ 2004 Federal income tax return was dated “12-
31-07” and received by the Internal Revenue Service field office
in Dallas, Texas, on that sane date. On their return,
petitioners reported wages of $53,961 (attributable to
petitioner’s City of Houston job) and aggregate business | osses
of $26,782, for a net income of $27,179.

Attached to petitioners’ return were three Schedul es C.
The first Schedule C was for the nortgage business (“United Hone
Mortgage”) and |isted Ms. Mwore as the proprietor. This

Schedul e C cl ai med a deduction for car and truck expenses of

4 O her than commuting mles, Ms. More's |og includes no
personal m | es what soever
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$16,177.50 for 43,140 business mles driven. The second
Schedule C was for the real estate business (“United Realty”)
and listed petitioner as the proprietor. This Schedule C
cl ai med a deduction for car and truck expenses of $19,162.50 for
51, 100 business mles driven. The third Schedule C was for an
auto sal es business (“United Auto Sales”) and |listed petitioner
as the proprietor; however, this Schedule Cis not at issue in
this case.

On the first and second Schedules C, the business addresses
for United Home Mortgage and United Realty are both listed as
t he sane address in Houston, Texas, and no nention is nmade of
any office location in La Marque.?®

In the notice of deficiency, respondent disallowed in ful
t he deductions clainmed by petitioners for car and truck expenses
on the first and second Schedul es C. Respondent al so determ ned
that petitioners are liable for an addition to tax for failure
totinmely file a tax return and for an accuracy-rel ated penalty
based on negligence or disregard of rules or regul ations.

Di scussi on

A. Burden of Persuasi on and Burden of Production

CGenerally, the Comm ssioner’s determ nation of a deficiency

is presuned correct, and the taxpayer has the burden of proving

5 The busi ness address for United Auto Sales is |listed as
Texas Cty, Texas.
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otherwise. Rule 142(a); INDOPCO_ Inc. v. Conm ssioner, 503 U S

79, 84 (1992); Welch v. Helvering, 290 U.S. 111, 115 (1933); cf.

sec. 7491(a)(1l), applicable only if, inter alia, the taxpayer
has both conplied with the requirenents to substantiate an item
sec. 7491(a)(2)(A), and maintained all records required under
the Internal Revenue Code, sec. 7491(a)(2)(B)

Section 7491(c) generally provides that the Conm ssi oner
bears the burden of production with respect to the liability of
an individual for any penalty or addition to tax. The
Comm ssi oner may neet his burden of production by com ng forward
with sufficient evidence indicating that it is appropriate to
i npose the relevant penalty or addition to tax. Higbee v.

Conm ssioner, 116 T.C 438, 446 (2001).

B. Schedule C Deductions for Car and Truck Expenses

Deductions are strictly a matter of |egislative grace, and
a taxpayer bears the burden of proving his or her entitlenent to

t he deductions clained. Rule 142(a); I NDOPCO, Inc. V.

Conmi ssi oner, supra at 84; New Colonial lce Co. v. Helvering,

292 U. S. 435, 440 (1934); Welch v. Helvering, supra at 115.

Thi s i ncludes the burden of substantiati on. Hr adesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976).
Section 6001 further requires taxpayers to maintain books

and records sufficient to substantiate the anobunts of the
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deductions clained. Sec. 1.6001-1(a), (e), Inconme Tax Regs. |If
a taxpayer is unable to fully substantiate the expenses
incurred, but there is evidence that deducti bl e expenses were
incurred, the Court may under certain circunstances allow a
deducti on based upon an approxi mati on of expenses. Cohan v.

Commi ssioner, 39 F.2d 540, 544 (2d Gr. 1930). But see Wllians

V. United States, 245 F.2d 559, 560-561 (5th Cr. 1957); Vanicek

v. Comm ssioner, 85 T.C. 731, 742-743 (1985).

However, in the case of expenses relating to the use of
listed property, specifically including any passenger autonobile
or other property used as a neans of transportation, section
274(d) inposes stringent substantiation requirenents to docunent
the nature and anmount of such expenses. Sec. 280F(d)(4) (A (i),

(ii), (5); Sanford v. Conmissioner, 50 T.C. 823, 827 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969); Larson v.

Comm ssioner, T.C Meno. 2008-187; sec. 1.274-5T(a), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985) (expressly
superseding the so-called Cohan rule and making it

i napplicable). Thus, in order to satisfy these strict
substantiation requirenents, the taxpayer mnmust maintain adequate
records or sufficient corroborating evidence to establish each
el ement of an expenditure. Sec. 274(d); sec. 1.274-5T(b)(6),
(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016, 46017

(Nov. 6, 1985). Elenents of an expenditure include (1) the
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anount of such expense, (2) the tinme and place of the expense,
and (3) the business purpose of the expense. Sec. 274(d). |If
the listed property is used for both personal and business
pur poses, deductions are disallowed unless a taxpayer
establ i shes the amount of the business use of the property in

gquestion. Kinney v. Comm ssioner, T.C Menop. 2008-287; sec.

1.274-5T(b) (6) (i)(B), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

On their 2004 return, petitioners clained deductions for
car and truck expenses of $16,177.50 and $19, 162.50 for two
separate vehicles. Petitioners contend that these vehicles were
used solely for business and not for any personal purpose (other
t han commuti ng) such as going to church or to the grocery store.
According to petitioner, “anytinme you re noving, you re actually
in business”. So, for exanple, “when you drive to the grocery
store, you wll transact business.” |In this regard, when asked
by the Court what part of the grocery store was nost conducive
to conducting his business, petitioner replied as foll ows:

MR, MOORE: | would say the nmeat section, where

t hey have the chips and all that good stuff. That’s

where people stop, and the fruit section; that’s where

I, you know--and if you're an agent and people know

you’'re an agent, they will stop you and you will--you

know, just have a conversation with them |If they're

in the store and you pass a [business] card out.

THE COURT: | nean, do you wear a sign that says,
|’ man agent, and stop them--
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MR MOORE: No. This is only the people that
know you, not strangers. You know, this would be
i ndi viduals who live in the same community you live in
and may have wanted to talk to you but haven't seen

you. Wen they get to chance to see you--it m ght be
a church nenber, you know, a deacon at the church

* * %

We find petitioner’s theoremregarding the transnutation of
nondeducti bl e personal expenses into deducti bl e busi ness
expenses through kinesis to be so fundanentally flawed that we
reject it without further discussion, and we nove on to a
consideration of the proffered m | eage |ogs.

The m | eage | ogs are, of course, the bedrock of
petitioners’ case. Unfortunately for petitioners, we are unable
to accept those | ogs at face val ue because we are not convinced
that they reliably record petitioners’ use of their autonobiles.
By way of exanple, we point to the foll ow ng.

Petitioner’s mleage |og clainmed commuting mles for
several days that were holidays for his full-tinme position with
the Gty of Houston. |In addition, petitioner stated that “ny
commuting mles include occasional * * * personal use”; however,
petitioner’s | og shows the sane 60 commuting mles for each
entry Monday t hrough Fri day.

Petitioner also stated that sone personal mles were

i ncluded in business mles because, as previously quoted, “any
time you are noving, you re actually in business”. Although

petitioner stated that he worked every day of the year, the | og
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for his vehicle is mssing entries for several days;
neverthel ess, the ending odoneter reading fromthe |ast entry
before the skipped day or days is the sane as the begi nning
odoneter reading of the next entry. Petitioner argued that the
log is not “incorrect”, but he did admt that there are sone
days on which “there m ght have been an error on the log.”

Ms. More's mleage log lists 15 conmuting mles for each
day except for the 5 days for which there is no entry. However,
the m|eage fromLeague City, where petitioners’ hone is
| ocated, to La Marque is approximately 13 mles. Thus, round
trip travel or commuting mles frompetitioners’ home to the La
Marque office is approximately 26 mles. Therefore, every entry
for comuting mles on Ms. More' s mleage |og is understated
by approximately 11 m | es.

In addition, the destination descriptions and busi ness
purposes listed on both m|eage |ogs are vague and generic in
nature. For exanple, the destination mght list the city
visited without providing a nore specific address, even though
t he busi ness purpose would list “preview hone”, “show property”,
or “make offer on for sale by owner”.

Finally, petitioners were unable to produce third-party
records of their vehicles’ odoneter readi ngs, such as service

records, for 2004 or any other year, or any other evidence which
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m ght support the claimed mleage. See Larson v. Conm Ssioner,

supra.

Undoubt edl y, petitioners used their vehicles for business
pur poses during the year in issue. However, we are unable to
find that petitioners’ mleage logs are sufficiently credible to
accept themat face value, as we are convinced that petitioners
bot h overstated deducti bl e business mles and understated
nondeducti bl e commuting and personal mles.® Thus, we concl ude
that petitioners’ mleage | ogs are not adequate records, within
t he neani ng of section 274(d) and the regul ations thereunder, of
m | eage expenses and that petitioners have failed to provide
ot her corroborative evidence sufficient to establish that they

have nmet the requirenents of that section. See also Tokarski v.

Comm ssioner, 87 T.C. 74, 77 (1986). Accordingly, we sustain
respondent’ s determ nation disallow ng the deductions for car
and truck expenses clained by petitioners on their 2004 tax
return.

C. Addition to Tax for Failure To File

Section 6651(a)(1l) inposes an addition to tax for failure

to file areturn by its due date. The addition equals 5 percent

6 For exanple, on the weekend days of Jan. 3 and 4,
petitioner’s log lists Brazoria, Texas, as the business
destination and business mles as 189 and 178, respectively.
However, Brazoria is approximately 47 mles from La Marque, which
woul d nean petitioner drove 95 and 84 mles, respectively, within
vari ous subdivisions on those days | ooking at/for property.
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for each nonth or fraction thereof that the return is |ate, not
to exceed 25 percent. I1d.

In the absence of an extension, the |ast date for
petitioners to have tinely filed their Federal incone tax return
for 2004 was Friday, April 15, 2005. See sec. 6072(a).
Respondent has proven, and has therefore di scharged his burden
of production under section 7491(c), that petitioners’ 2004
Federal inconme tax return was not received and filed until
Decenber 31, 2007, nore than 2-1/2 years after its due date.

“Afailure to file a tax return on the date prescribed
| eads to a mandatory penalty unl ess the taxpayer shows that such
failure was due to reasonabl e cause and not due to wl|ful

neglect.” MMahan v. Conm ssioner, 114 F. 3d 366, 368 (2d G r

1997), affg. T.C. Meno. 1995-547. A show ng of reasonabl e cause
requi res a taxpayer to show that he or she exercised “ordinary
busi ness care and prudence” but was neverthel ess unable to file

the return within the prescribed tine. United States v. Boyle,

469 U. S. 241, 246 (1985); sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs.

Petitioners have not offered any persuasive evidence to
establish that the late filing of their return was due to
reasonabl e cause and not due to willful neglect. Accordingly,
we hold that petitioners are liable for the addition to tax

under section 6651(a)(1).



D. Secti on 6662 Penalty

Section 6662(a) and (b)(1) inposes a penalty equal to 20
percent of the anobunt of any underpaynent attributable to
negli gence or disregard of rules or regulations. The term
“negligence” includes any failure to make a reasonabl e attenpt
to conmply with tax | aws, and “di sregard” includes any carel ess,
reckless, or intentional disregard of rules or regul ations.
Sec. 6662(c). Negligence also includes any failure by the
t axpayer to keep adequate books and records or to substantiate
itenms properly. Sec. 1.6662-3(b)(1), Inconme Tax Regs.
Furthernore, negligence is strongly indicated where a taxpayer
fails to make a reasonable attenpt to ascertain the correctness
of a deduction on a return which would seemto a reasonabl e and
prudent person to be “to good to be true” under the
circunstances. Sec. 1.6662-3(b)(1)(ii), Inconme Tax Regs.

Section 6664(c) (1) provides an exception to the inposition
of the accuracy-related penalty if the taxpayer establishes that
there was reasonabl e cause for, and the taxpayer acted in good
faith with respect to, the underpaynent. Sec. 1.6664-4(a),
| ncone Tax Regs. The determ nation of whether the taxpayer
acted with reasonable cause and in good faith is nade on a case-
by-case basis, taking into account the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The

t axpayer bears the burden of proving that he or she did not act
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negligently or disregard rules or regulations. Rule 142(a);

Welch v. Helvering, 290 U.S. at 115; Hi gbee v. Conm ssioner, 116

T.C. at 446; see sec. 7491(c) (regarding the Conm ssioner’s
burden of production).

Respondent based his determ nation of the accuracy-rel ated
penalty in large part on the disallowance of petitioners’
Schedul e C deductions for car and truck expenses of $16,177.50
and $19, 162.50.7 Respondent has proven, and has therefore
di scharged his burden of production under section 7491(c), that
petitioners failed to maintain records sufficient to satisfy the
strict substantiation rules of section 274(d).

Petitioners have not nmet their burden of persuasion with
respect to reasonabl e cause and good faith.® Thus, on the
record before us, we are unable to conclude that petitioners
acted with reasonabl e cause and in good faith within the nmeani ng
of section 6664(c)(1). Accordingly, petitioners are |iable for

the accuracy-rel ated penalty under 6662(a).

" Respondent al so based his penalty determ nation on
petitioners’ failure to report certain itens of inconme. The
includability of each of those itenms has been resol ved by the
parties through vari ous concessi ons.

8 At trial, petitioners had little to say about this issue
other than to inply that no penalty was applicabl e because there
was no defi ciency.
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Concl usi on

We have considered all of the argunments made by petitioners
and, to the extent that we have not specifically addressed those
argunents, we conclude that they are without nerit.

To reflect our disposition of the disputed issues, as well

as the parties’ concession,

Deci sion will be entered

under Rul e 155.




