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P failed to file Federal incone tax returns for
1999, 2000, 2001, and 2002. R determ ned deficiencies
and additions to tax pursuant to sec. 6651(a)(1),
|. R C. After concessions, P and R dispute only whet her
Pis entitled to certain additional deductions.

Held: P is not entitled to deductions in excess
of those conceded by R

Barry L. Morris, pro se.

Anni e Lee, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of Federal inconme tax deficiencies and
additions to tax under section 6651(a)(1) that respondent
determned with respect to petitioner’s 1999, 2000, 2001, and
2002 taxabl e years.!?

Before trial, the parties resolved a nunber of issues and
filed a stipulation of settled issues, which is hereby
i ncorporated by reference into our findings. After concessions,
the issues remaining for decision are:

(1) Whether petitioner is entitled to nunerous additional
deductions cl aimed on Schedule C, Profit or Loss From Busi ness,
for all 4 taxable years at issue;

(2) whether petitioner is entitled to a deduction for state
taxes paid in 2000; and

(3) whether petitioner is entitled to a deduction for
al i nrony paynents in 2001.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed

facts and acconpanyi ng exhi bits are hereby incorporated by

reference into our findings. Petitioner failed to file Federal

L' All section references are to the Internal Revenue Code of
1986, as anended and in effect for the taxable years at issue.
The Rule reference is to the Tax Court Rules of Practice and
Pr ocedure.
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income tax returns for the 1999, 2000, 2001, and 2002 taxable
years. Respondent issued notices of deficiency on May 6, 2005.
Petitioner then filed a tinely petition with this Court. At the
time he filed his petition, petitioner resided in Hayward,
California. A trial was held on May 22-23, 2007, in San
Franci sco, California.

Before proceeding, it is noteworthy that M. Mrris is an
experienced attorney specializing in crimnal law. This case was
initially set for trial in August 2006. At petitioner’s request,
he was granted two continuances. The second conti nuance was
granted in March 2007 over respondent’s objection.

Despite the additional tinme he was granted and his
representations to the Court that if the continuances were
granted he would pronmptly find and provide respondent with
rel evant documents denonstrating his entitlement to additiona
deductions, petitioner failed to do so. To nmake matters worse,
petitioner violated the Court’s standing pretrial order by
provi di ng respondent with docunents |less than the required 14
days before trial. He also showed up for trial w thout records
pertaining to 3 of the 4 taxable years at issue on the basis that
his “conputer wasn’t printing.” The case was nevertheless tried,
al though 3 of the 4 taxable years at issue had to be tried on the

followng day in order to permt petitioner to finalize and print
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the rest of the accounting records that he was relying on and to
provi de themto respondent.

Because petitioner’s records were discovered, during trial,
to be fraught with errors, the Court concluded that respondent
was prejudiced by petitioner’s violation of the pretrial order.
The Court therefore sustained respondent’s objection to the
adm ssion of those docunents into evidence. However, the record
was held open until July, 9, 2007, to offer petitioner an
opportunity to confer with respondent in order to reach an
agreenent concerning the filing of additional docunents. Such
docunents coul d have included corrected versions of the docunents
that were not admtted into evidence at trial and additional
suppl enental stipulations of the parties. Petitioner failed to
confer with respondent and then inexplicably failed to file a
brief or a reply brief. In the end, although provided anple
opportunity, petitioner has done little to help hinself prevail
on the remaining i ssues.

OPI NI ON

CGeneral Deduction Rul es

Deductions are a matter of |egislative grace, and the
t axpayer must naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001;

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); sec.

1.6001-1(a), Incone Tax Regs.
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CGenerally, the Court may allow for the deduction of a

cl ai red expense (other than those subjected to the strict

substantiation requirenments of section 274) even where the

taxpayer is unable to fully substantiate it, provided the Court

has an evidentiary basis for doing so. Cohan v. Conm ssioner, 39

F.2d 540, 543-544 (2d Gr. 1930); Vanicek v. Comm ssioner, 85

T.C. 731, 742-743 (1985); sec. 1.274-5T(a), Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). In these instances,
the Court is permtted to approxi mate the all owabl e expense,
beari ng heavily agai nst the taxpayer whose inexactitude is of his

or her own nmaking. GCohan v. Conm ssioner, supra at 544.

The taxpayer bears the burden of proving entitlenent to any
cl ai mred exenptions or deductions; the taxpayer’s burden includes

t he burden of substantiati on. Hr adesky v. Conmm ssioner, 65 T.C

87, 89-90 (1975), affd. 540 F.2d 821 (5th Cir. 1976). Al though
section 7491(a) may shift the burden of proof to the Comm ssioner
in specified circunstances, petitioner has not established that
he neets the requirenents under section 7491(a)(1) and (2) for
such a shift.

1. Busi ness Expense Deducti ons

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business

expense is ordinary for purposes of section 162 if it is normnal
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or customary within a particular trade, business, or industry and
is necessary if it is appropriate and hel pful for the devel opnent

of the business. Conmnissioner v. Heininger, 320 U S. 467, 471

(1943); Deputy v. du Pont, 308 U S. 488, 495 (1940). 1In

contrast, “personal, living, or famly expenses” are generally
nondeducti bl e. See sec. 262(a).

Certain business expenses described in section 274(d) are
subject to strict substantiation rules that supersede the Cohan

doctrine. Sanford v. Conmm ssioner, 50 T.C 823, 827-828 (1968),

affd. 412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a), Tenporary

I ncone Tax Regs., supra. Section 274(d) applies to: (1) Any
travel i ng expense, including neals and | odgi ng away from hone;
(2) entertainnent, anusenent, and recreational expenses; (3) any
expense for gifts; or (4) the use of “listed property”, as
defined in section 280F(d)(4), including passenger autonpbil es.
To deduct such expenses, the taxpayer nust substantiate by
adequate records or sufficient evidence to corroborate the

t axpayer’s own testinony: (1) The anmount of the expenditure or
use, which includes mleage in the case of autonobiles; (2) the
time and place of the travel, entertainnment, or use; (3) its
busi ness purpose; and in the case of entertainment, (4) the

busi ness relationship to the taxpayer of each expenditure or use.

Sec. 274(d) (flush | anguage).
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Because petitioner has failed to file a brief, the nature of
his argunents is not entirely clear. In any event, no evidence
has been admtted that would tend to support any of the clained
busi ness expense deductions that were not conceded by respondent.
To make nmatters worse, petitioner’s testinony was plagued by
menory | apses and confessions of error wwth respect to sone of
hi s cl ai med deductions. The Court therefore concludes that
petitioner has failed to denonstrate entitlenent to deductions
for any busi ness expenses in excess of those conceded by
respondent.

[11. Deduction for State Tax Paynents

State incone taxes paid or accrued during the taxable year
are generally deductible. See sec. 164(a)(3). At trial,
petitioner asserted tersely that he nade five paynents of $310 to
the California Franchise Tax Board in 2000. Aside fromthat
assertion, there is no evidence of record to denonstrate that
petitioner actually nmade those paynents on behal f of his
busi ness. Because petitioner has failed to properly substantiate
the clained State tax paynents, he has not denonstrated
entitlenment to a deduction for State tax paynents with respect to
hi s 2000 taxabl e year.

| V. Deduction for Alinobny or Separate Mi ntenance Paynents

Paynents incident to a divorce that are characterized as

al i nrony or separate mai ntenance are deductible by the payor.
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See sec. 215(a) (“In the case of an individual, there shall be
al l oned as a deduction an anount equal to the alinony or separate
mai nt enance paynents paid during such individual’s taxable
year.”). For Federal inconme tax purposes, alinony is defined as
any paynent in cash that satisfies all of the follow ng
requi renents: (a) Such paynent is received by, or on behalf of, a
spouse under a divorce or separation instrunent; (b) the divorce
or separation instrunent does not designate such paynent as a
paynment which is not includable in gross inconme under section 71
and not allowable as a deduction under section 215; (c) the payee
spouse and the payor spouse are not nenbers of the sane household
at the time the paynent is made; and (d) there is no liability to
make any such paynment, or a substitute for such paynents, in cash
or property, after the death of the payee spouse.
Sec. 71(b)(1)(A-(D).

At trial, petitioner testified that he “paid $59,000 in
spousal support in the year 2001.” Respondent indicates, on
brief, that respondent was willing to allow petitioner a
deduction for alinony paynents if petitioner provided adequate
docunentation to show the year in which alinony was paid.
Petitioner attenpted to do so at trial by submtting copies of
conputer records reflecting nunerous transfers of funds ($850 per
transfer) to his ex-wfe in 2001. However, those anmounts could

al so have been for child support and, in any event, those records
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were not admtted into evidence. As a result, we are left to
guess if and when petitioner paid alinony. Petitioner has
therefore not denonstrated entitlement to a deduction for alinony
paynments with respect to his 2001 taxabl e year.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




