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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code (Code) in effect for the year in
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issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent determ ned for 2006 a deficiency in petitioner’s
Federal income tax of $3, 074.

The issues for decision are: (1) Wiether petitioner is
entitled to file as married filing separately after filing a
joint return for the sanme tax year; (2) whether petitioner is
entitled to dependency exenption deductions; (3) whether
petitioner is entitled to the child tax credit; and (4) whether
petitioner is entitled to the child care credit.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Wen the petition was
filed, petitioner resided in Texas.

In 2006 petitioner and her husband resided in the sanme
househol d and had two chil dren, ages 17 and 9.

On March 23, 2007, petitioner and her husband tinely filed a
joint Federal incone tax return for 2006 and clai med two
dependency exenption deductions and the child tax credit and the
child care credit with respect to one of the children.! On the

joint return, petitioner and her husband reported a tax liability

When petitioner and her husband filed their joint Federal
incone tax return they were in divorce proceedings. Petitioner
and her husband di vorced in 2008.
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of $17,162. Application of Federal tax credits including the
credit for withheld tax, the child tax credit, and the child care
credit resulted in a tax due of $60. Petitioner and her husband
remtted $60 with the joint return.

On April 5, 2007, petitioner filed for 2006 a Federal incone
tax return as married filing separately. On that return
petitioner clainmed the sane two dependency exenption deducti ons,
the child tax credit, and the child care credit. Respondent
processed the separate 2006 return and sent petitioner a refund
of $3, 496.

On Decenber 31, 2007, respondent issued a notice of
deficiency to petitioner disallow ng the dependency exenption
deductions and the credits on her married filing separate return
for 2006. In the notice of deficiency, respondent states:

Thank you for your reply received on 01/19/2008, our

records show that you filed two inconme tax returns for

the 2006 tax year, and clainmed the sane children on

both returns. Since you have not provided court/| egal

docunents show ng that you were given physical custody

over the two children during the 2006 year, by the tie-

breaker rul e the dependent exenptions will be all owed

to the person with the highest adjusted gross incone

(Ad) during 2006 year. W are disallow ng the

dependent exenptions until you show ot herw se.

Di scussi on

Burden of Proof

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears

t he burden of proving otherwise. Rule 142(a); INDOPCO, Inc. V.
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Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). Section 7491(a), however, places the
burden of proof on the Conmm ssioner with regard to certain
factual issues. Because petitioner has not alleged or shown that
section 7491(a) applies, the burden of proof remains on
petitioner.

Joint or Separate Return

Section 6013(a) permts a husband and wife to file a joint
return. Spouses who elect to file a joint return for a tax year
are required to conpute their tax on the aggregate incone of both
spouses, and both spouses are jointly and severally |iable for

all taxes due. See sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276 (2000). \Where spouses file a joint return with respect
to a tax year, neither spouse may thereafter elect married filing
separately status for that tax year if the tinme for filing the
tax return of either spouse has expired. See Ladden v.

Commi ssioner, 38 T.C. 530, 534 (1962); Haigh v. Conm ssioner,

T.C. Meno. 2009-140; sec. 1.6013-1(a)(1l), Incone Tax Regs.
Petitioner and her husband tinely filed their joint return
for 2006 on March 23, 2007. On April 5, 2007, petitioner tinmely
filed a separate return for the sane tax year. Cenerally, the
time for filing a tax return is the 15th day of April follow ng
the close of the cal endar year. Sec. 6072(a). Since petitioner

filed as married filing separately before the tinme for either
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spouse to file a return had expired, her separate return is
valid. See sec. 1.6013-1(a)(1), Incone Tax Regs. The filing of
petitioner’s separate return, however, is not dispositive of
petitioner’s entitlenment to the clai med dependency exenption
deductions and tax credits.

Dependency Exenpti on Deducti ons

Deductions and credits are a matter of |egislative grace,
and the taxpayer bears the burden of proving entitlenent to any

deduction or clained credit. Rule 142(a); Deputy v. du Pont, 308

U.S. 488, 493 (1940).

Section 151(c) allows a deduction for each dependency
exenption as defined in section 152. Section 152(a) provides
that a dependent neans a “qualifying child” or a “qualifying
relative.” Section 152(c)(1) defines a qualifying child as an
individual: (1) Who bears a relationship to the taxpayer, such
as a child of the taxpayer; (2) who has the sane principal place
of abode as the taxpayer for nore than one-half of the tax year;
(3) who has not attained the age of 19 or is a student who has
not attained the age of 24 as of the close of the cal endar year;
and (4) who has not provided over one-half of such individual’s
own support for the cal endar year in which the tax year of the
t axpayer begi ns.

Petitioner argues that because she provided over half of the

support for her two children, she is entitled to dependency
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exenption deductions and tax credits. The problemw th this
argunent is that the Code provides to the taxpayer for the year
at issue a deduction with respect to a qualifying child.? Sec.
152(a), (c). The definition of a qualifying child no |onger
specifies a support requirenent for the taxpayer seeking a
deduction, but rather delineates a relationship, residency, age,
and sel f-support test for the individual considered to be a

qual ifying child. See sec. 152(c)(1).

The Code al so provides an objective rule for determ ning
whi ch taxpayer or parent is entitled to a dependency exenption
deduction in the event that both parents attenpt to treat the
sane individual as a qualifying child on separately filed
returns. This rule, also referred to as the “tie-breaker rule”,
is codified in section 152(c)(4)(B)(ii). Under section
152(c)(4)(B), “if the parents claimng any qualifying child do
not file a joint return together, such child shall be treated as
the qualifying child of * * * (ii) * * * the parent with the
hi ghest adj usted gross incone.”

Respondent argues that petitioner is not entitled to

dependency exenption deductions and tax credits because

The Working Families Tax Relief Act of 2004 (Act), Pub. L
108- 311, secs. 201 and 206, 118 Stat. 1169, 1176, anended secs.
151 and 152. These anendnents are effective for tax years
begi nning after Dec. 31, 2004. 1d. sec. 208, 118 Stat. 1178.
Before the Act, the “old support test” defined a “dependent” as
an individual over half of whose support was received fromthe
t axpayer
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petitioner’s former husband had the hi gher adjusted gross inconme
for 2006. According to respondent, petitioner’s forner husband
is, therefore, the only taxpayer entitled to the deductions under
section 151. Petitioner bears the burden of proof, and she has
failed to allege and prove that she had the higher adjusted gross
income for 2006. Therefore, petitioner is not entitled to the
dependency exenption deductions pursuant to section
152(c) (4)(b) (ii).
Child Tax Credit

Wth respect to the child tax credit for 2006, a taxpayer
may claima credit against Federal inconme tax of up to $1,000 for
each qualifying child of the taxpayer. Sec. 24(a). For purposes
of section 24(a) the term“qualifying child” neans a qualifying
child of the taxpayer, as defined in section 152(c), who is not
yet 17.

Because the Court has found that petitioner is not entitled
to a dependency exenption deduction for either of her two
children, as qualifying children for 2006, she is not entitled to
the child tax credit for 2006.

Child Care Credit

Section 21(a) allows a taxpayer a credit for a certain
percent age of enploynent-rel ated expenses incurred to enable the
t axpayer to be enployed gainfully, including expenses for the

care of a “qualifying individual”. See sec. 21(a) and (b)(2). A
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qual i fying individual must be: (1) The taxpayer’s qualifying
child or qualifying relative under 13; (2) certain of the
t axpayer’s qualifying children or relatives who are unable to
care for thenselves; or (3) a spouse of the taxpayer unable to
care for hinself or herself who lives with the taxpayer for nore
than half of the taxable year

Because petitioner has no qualifying individuals, she is not
entitled to the child care credit for 2006.

Accordingly, for the foregoing reasons, the Court sustains
respondent’s determ nation that petitioner is not entitled to
dependency exenption deductions, the child tax credit, and the
child care credit for 2006.

Q her argunents nade by the parties and not discussed herein
were considered and rejected as irrelevant, without nerit, or
nmoot .

To reflect the foregoing,

Deci sion will be entered

for respondent.




