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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in
petitioner’s 1996 Federal incone tax of $1,377 and additions to
tax of $310 and $344 under section 6651(a)(1l) and (2),

respectively.?

1 Al section references are to the Internal Revenue Code,
(continued. . .)
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After concessions,? the issues for decision are: (1)
Whet her petitioner nust include wages of $1,076 in her gross
i nconme; (2) whether she must include individual retirenent
account (I RA) distributions of $14,010 in her gross incone; (3)
whet her she is liable for an addition to tax under section
6651(a) (1) of $344; (4) whether section 6501(a) bars respondent
from assessing any tax due; and (5) whether petitioner is
entitled to reasonable litigation costs.

FI NDI NGS OF FACT

Petitioner resided in a State within the jurisdiction of the
Court of Appeals for the Ninth Crcuit when she filed her
petition.

During 1996, petitioner worked for a public school district
and recei ved wage i ncone of $1, 076.

Petitioner had three I RAs during 1996, one account with T,
Rowe Price (the T. Rowe Price IRA) and two accounts with the
Li ndner G owmh Fund adm ni stered by Star Bank (the first Star
Bank I RA and the second Star Bank I RA, respectively). On

February 26, 1996, petitioner received a $7,000 distribution from

Y(...continued)
as anended, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure. Anounts are rounded to the nearest
dol | ar.

2 Respondent concedes that petitioner is not liable for an
addition to tax under sec. 6651(a)(2) and, as a result, seeks to
increase the addition to tax under sec. 6651(a)(1l) to $344.
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the first Star Bank IRA. On April 30, 1996, petitioner made a
$7,000 contribution to the second Star Bank IRA. On June 17,
1996, petitioner received a $7,010 distribution fromthe second
Star Bank IRA. Petitioner did not have any tax wi thheld fromthe
| RA di stributions.

Petitioner did not file a Federal inconme tax return for
1996. On February 8, 1999, petitioner attenpted to file a return
for 1996 and elected married filing jointly status. However,
respondent did not process the return because it was not signed
by petitioner’s husband.

On April 26, 2004, respondent sent petitioner a notice of
deficiency covering her 1996 taxable year. Using information
received fromthird parties, respondent determ ned that
petitioner was required to include in gross incone wages of
$1,076 fromthe public school district and | RA distributions of
$14,010 from Star Bank. Respondent all owed petitioner a personal
exenption of $2,550 and a standard deduction of $3,350, and
determ ned a correspondi ng i ncone tax deficiency of $1,377.
Respondent al so determ ned that petitioner was |liable for
additions to tax of $310 and $344 under section 6651(a)(1) and
(2), respectively.?®

On June 19, 2004, petitioner filed a petition with this

3 Respondent concedes petitioner is not liable for the sec.
6651(a)(2) addition to tax. See supra note 2.
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Court. Upon order of this Court, petitioner filed an amended
petition on Septenber 3, 2004, contesting respondent’s
determ nati ons.
OPI NI ON
Gross incone neans all inconme from whatever source derived,
i ncludi ng i ncome from conpensation for services. Sec. 61(a)(1).
Petitioner admitted receiving wage i ncone of $1,076 fromthe
public school district. Therefore, we find petitioner nust
i nclude $1,076 in her gross income, as deternined by respondent.
Cenerally, distributions froman IRA are includable in the
distributee’s gross incone as provided in section 72. Sec.

408(d)(1); Lem show v. Comm ssioner, 110 T.C 110, 112 (1998).

However, “rollover contributions” are not includable in gross

i ncone. Sec. 408(d)(3); Lem show v. Conm ssioner, supra at 112.

To qualify as a rollover contribution, the IRA distribution nust
be rolled over into an IRA or other qualified plan within 60 days

of the distribution. Sec. 408(d)(3); Lem show v. Conm ssi oner,

supra at 112; sec. 1.408-4(b)(1) and (2), Incone Tax Regs.
Petitioner argues that the $7,000 distribution fromthe

first Star Bank IRA is not included in her gross incone because

the distribution was rolled over into her second Star Bank | RA

within 60 days.* Petitioner received the distribution fromthe

4 On brief, petitioner argues that she rolled over an
additional $3,653 into her T. Rowe Price | RA on Mar. 26, 1996.
(continued. . .)
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first Star Bank I RA on February 26, 1996, and did not make a
contribution to the second Star Bank IRA until April 30, 1996, 64
days later. Petitioner offered inconsistent testinony and
expl anations as to why the contribution was nmade 4 days after the
expiration of the rollover period.® The only facts in the record
show that the contribution was nade nore than 60 days after the
date of distribution. For this reason, the distribution does not
qualify as a rollover distribution, and it nust be included in
petitioner’s gross inconme. See sec. 408(d)(1), (3).

Petitioner does not argue that the remaining $7,010
distribution was rolled over or is otherwi se not includable in

her gross incone. Therefore, we find that petitioner nust

4(C...continued)
Petitioner did not introduce any evidence to substantiate the
alleged rollover, nor is it consistent wwth the facts. The only
| RA distribution she received before the alleged roll over was
$7,000 on Feb. 26, 1996. Thus, she only had $7,000 available to
roll over (the anmpbunt of the alleged Star Bank rollover), and we
do not consider the alleged T. Rowe Price rollover further.

5> Petitioner testified that if the bank received an | RA
roll over request after 3 p.m on a Friday, the rollover would not
be reflected in the account until the follow ng Monday. Even if
such a situation could offer petitioner relief fromthe 60-day
requirenent, it would not do so in this case. At tines,
petitioner testified that she nade the roll over request on Apr.
25, 1996 (a Thursday), and at other tines, she testified that she
made the request on Apr. 26, 1996 (a Friday). To be consi stent
with her explanation of the delay, the request woul d have been
made on Friday, Apr. 26, 1996. |If that were the case, the
roll over would have been reflected in her account on the
foll ow ng Monday, Apr. 29, 1996. It was not reflected in the
account until Tuesday, Apr. 30, 1996.
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include I RA distributions of $14,010 in her gross inconme, as
det erm ned by respondent.®

Because petitioner was required to include $1,076 of wage
i ncome and $14,010 of IRA distributions in her gross inconme, we
sustai n respondent’s determination of a $1,377 deficiency in
petitioner’s 1996 Federal incone tax.

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing), unless the taxpayer can
establish that such failure is due to reasonabl e cause and not
due to willful neglect. The Comm ssioner bears the burden of
production with respect to the taxpayer’'s liability for the

addition to tax. Sec. 7491(c); Higbee v. Conm ssioner, 116 T.C

438, 446-447 (2001). To neet his burden of production, the
Comm ssi oner must cone forward with sufficient evidence
indicating that it is appropriate to inpose the addition to tax.

Hi gbee v. Commi ssioner, supra at 446-447.

Respondent introduced into evidence Form 4340, Certificate
of Assessnents, Paynents, and Ot her Specified Matters, which
shows petitioner failed to file a return for 1996. W find that

respondent has net his burden of production. To avoid the

6 Respondent does not argue that the I RA distributions are
subject to a 10-percent additional tax under sec. 72(t).
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addition to tax, petitioner nust show that her failure to file
was due to reasonabl e cause and not due to willful neglect.

Petitioner testified that she did not file a return because
her gross incone was |ess than the exenption ambunt. See sec.
6012(a)(1)(A). However, as found above, petitioner was required
to include $15,086 in gross incone, which exceeds the exenption
anount for a married person filing separately as adjusted for
inflation, and she was thus required to file a return. See id.;
Rev. Proc. 95-53, 1995-2 C.B. 445. Petitioner’s mstake as to or
i gnorance of the | aw does not anount to reasonabl e cause that
woul d relieve her fromthe addition to tax. See Joyce V.

Commi ssioner, 25 T.C 13, 15 (1955); Joye v. Comm ssioner, T.C

Meno 2002-14; CQuthrie v. Commi ssioner, T.C Mno. 1989-168.

Petitioner has not shown that her failure to file was due to
reasonabl e cause and not due to willful neglect. Therefore, we
hold that petitioner is liable for an addition to tax under
section 6651(a)(1) of $344.7

Petitioner argues that respondent was barred from begi nni ng
an audit because the 3-year period of limtations had expired.
Petitioner cites no authority for her proposition. W assune

petitioner is arguing that respondent is barred from assessing

" Because respondent conceded that petitioner is not |iable
for an addition to tax under sec. 6651(a)(2), the sec. 6651(a)(1)
addition to tax is 25 percent of the anount required to be shown
on the return ($1,377 x .25 = $344.25). See also supra note 1
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any tax due because the 3-year period of |limtations under
section 6501(a) has expired.

Section 6501(a) provides: “Except as otherw se provided in
this section, the anount of any tax inposed by this title shal
be assessed within 3 years after the return was filed (whether or
not such return was filed on or after the date prescribed)”.
However, section 6501(c)(3) provides that, in the case of a
failure to file a return, the tax nmay be assessed at any tine.
Petitioner argues that nore than 3 years has passed fromthe tine
she filed a return on February 8, 1999, and thus respondent is
barred from assessing the tax. However, the return was never
filed because it was not signed by petitioner’s husband. Because
petitioner did not file a return, the period of Iimtations on
assessnment renmai ned open indefinitely. See sec. 6501(c)(3).

On brief, petitioner argues that she is entitled to recover
reasonable litigation expenses fromrespondent. Petitioner did
not raise the issue in a proper notion for reasonable litigation
costs. See Rule 231(a)(2) and (b). Even if petitioner were to
raise the issue at the proper tinme and in the proper manner, she
woul d not be entitled to reasonable litigation expenses because
she is not the prevailing party. See sec. 7430(c)(4)(A); Rule
232(e).
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I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
noot, irrelevant, or w thout nerit.
To reflect the foregoing,

Deci sion will be entered

for respondent.




