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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect when the petition was filed. The decision to be entered
is not reviewable by any other court, and this opinion should not
be cited as authority. Unless otherw se indicated, subsequent
section references are to the Internal Revenue Code in effect for

the year in issue.
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Respondent determ ned a deficiency of $1,157 in petitioner’s
2002 Federal inconme tax. The issue for decision is whether
petitioner is liable for the 10-percent additional tax under
section 72(t) on a $11,572.40 early distribution fromhis
i ndi vidual retirement account (IRA)

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Argos, |ndiana.

In 1989, petitioner and his girlfriend, Melinda K Garrison
(Ms. Garrison), had a son. Petitioner and Ms. Garrison never
married. When the child was 7 years old, Ms. Garrison
successfully petitioned the Marshall County, Indiana, Child
Support Division, for an Order of Support. Thereafter,
petitioner paid weekly child support to Ms. Grrison in the
anount of $108, which was taken by an automatic deduction from
hi s paycheck

Petitioner worked as a | aborer at Lobdell-Enery, an
autonotive parts manufacturing plant, at the tine that the O der
of Support was entered. Petitioner was enpl oyed at Lobdell-Enery
until June 2001, when the conpany decided to close its Indiana
pl ant and relocate its operations to Mexico. Wile enployed at

Lobdel | -Enery, petitioner participated in the conpany’ s section
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401(k) program \en the plant shut down, petitioner elected to
“roll over” funds amassed in his section 401(k) account into a
separate | RA account he held with Edward D. Jones, Co. (Edward
Jones).

After the Lobdell-Emery plant closed, petitioner
participated in vocational rehabilitation, worked at several
part-tine jobs as a | aborer, and began studi es towards an
associate’s degree at a local college. At the sane tine that
petitioner started college, he petitioned the Child Support
Division to reduce his weekly support paynents based on his
status as a full-tinme student. Petitioner’s attenpt to reduce
hi s paynents, however, was unsuccessful. Wile the record is not
clear as to the exact date that petitioner stopped making his
required child support paynents, by August 2002, the Child
Support Division determ ned that petitioner was $11,572.40 in
arrears on his child support obligation.

Petitioner conpleted his associate’s degree in May 2004, and
thereafter began part-tinme studies towards his bachel or’s degree.
Since conpleting his associate’s degree, petitioner has |ived on
and tended to his parent’s farm Petitioner receives incone from
taki ng on occasional odd jobs and selling the firewod that he
cuts and bundles on the farm |In addition to his farmwork and

part-tinme studies, petitioner has pursued full-tinme wrk. To
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this end, petitioner submtted “Enpl oynent Search Verification”
docunentation to the Marshall County G rcuit Court.

On August 27, 2002, the Child Support Division issued an
Order/Notice to Wthhold Income for Child Support (the Oder) on
Edward Jones. The Order stated that petitioner was in arrears on
his child support obligation for a total of $11,572.40. Edward
Jones received the Order on Septenber 9, 2002, and on Cctober 2,
2002, notified petitioner by letter that it had |iquidated assets
in his IRA account totaling $11,572.40, and had forwarded this
anount to the State of Indiana Collections Unit. By check dated
Cct ober 2, 2002, Edward Jones paid $11,572.40 from petitioner’s
| RA account to the State Central Collection Unit in Indianapolis,
| ndi ana.

On his 2002 Federal inconme tax return, petitioner reported
the $11,572.40 distribution fromhis IRA as inconme. However,
petitioner did not report an additional tax of 10-percent of the
total distribution for the early withdrawal fromthe |IRA
Respondent determned in the notice of deficiency that petitioner
is liable for the additional tax on an early distribution froma
qualified retirenent plan. Petitioner asserts that he is not
liable for the additional tax on the early distribution because

the Order neets the criteria of a qualified donestic relations

order (QDRO .
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Di scussi on

Section 72(t) provides for an additional tax of 10 percent
on any anount received as an early distribution froma qualified
retirement plan. Notably, the section 72(t) additional tax does
not apply in certain situations, and the situation on which
petitioner’s argunment relies is described in section 72(t)(2)(C
That section provides that distributions fromaqualified
retirement plans are not subject to the additional 10-percent tax
if they are made pursuant to a QDRO within the neaning of section
414(p) (1).

However, section 72(t)(3)(A) provides that the exception for
di stributions pursuant to a QDRO does not apply to distributions
froman individual retirement plan. Sec. 72(t)(2)(O, (3)(A).
The term “individual retirenment plan” is defined as an individual
retirement account or an individual retirenent annuity. Sec.
7701(a)(37). Assum ng arguendo that the Order was, in fact, a
QDRO, the exception provided by section 72(t)(2)(C is not
appl i cabl e because the distribution at issue was nade from
petitioner’s |RA

Therefore, we nust sustain respondent’s determ nation, and
conclude that petitioner is |iable for the additional tax of 10
percent on the $11,572 early distribution fromhis I|IRA pursuant

to section 72(t).
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




