T.C. Meno. 2010- 264

UNI TED STATES TAX COURT

HARDY RAY MURPHY AND LAURA MURPHY, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 1393-009. Fil ed Decenber 2, 2010.

R di sall owed Ps’ cl ained charitable contribution
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penal ty under sec. 6662(a), |.R C.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of respondent’s determination in a notice of
deficiency that petitioners owed an incone tax deficiency for
their 2006 tax year. The issues for decision are: (1) Wether
petitioners are entitled to a deduction clainmed on Schedul e A,
| tem zed Deductions, for charitable contributions and (2) whether
petitioners are liable for a section 6662(a) accuracy-related
penal ty.?

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulations of
the parties, wth acconpanying exhibits, are incorporated herein
by this reference. Petitioners, husband and wife, resided in
California at the tinme they filed their petition with this Court.

During 2006, petitioner M. Mirphy was enpl oyed as an
attorney while petitioner Ms. Mirphy was a honemaker. On their
2006 Form 1040, U.S. Individual Incone Tax Return, petitioners
claimed on Schedul e A a deduction of $27,727 for gifts to
charity. This clainmed deduction consisted of (1) a clained
contribution of $27,229 for gifts to charity by cash or check and

(2) a clainmed contribution of $498 for gifts to charity other

IAIl section references are to the Internal Revenue Code of
1986, as anended and in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
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than by cash or check. At trial, M. Mirphy asserted that the
contributions included the foll ow ng.

First, he donated three paintings, The G aduate, Sugar
Shack, and the Ring Around the Roses, together with an
unspeci fi ed anount of noney, to the Los Angel es U ban League.

The League planned to auction off the paintings, which M. Mirphy
remenbered purchasing for $125, $250, and $125, respectively, and
now cl aims were worth approxi mately $255. He al so clai ned he
made nonetary contributions to the Catholic Big Brothers and Big
Sisters. M. Mirphy stated the total anmount of clained cash
contributions to both the Los Angel es Urban League and the
Catholic Big Brothers and Big Sisters was about $1,500 for 2006.

Second, M. Mirphy cl ai ned he bought unspecified | unches and
di nners for and gave cash to two honeless nmen, C. 1. and Ken, the
total cost of which, during 2006, was approxi mately $4, 000.

Third, petitioners claimed they contributed about $750 worth
of various appliances and clothes to the Salvation Arny. There
is no record of these contributions or the specific itens donated
because even though the Sal vation Arny offered receipts,
petitioners did not want to wait in line to get one.

Fourth, petitioners indicated they donated $250 to each of
the five institutions of higher education they attended. The
five were d endale Community Coll ege, the University of Southern

California, the University of California Los Angel es Law School
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Pasadena Community Col l ege, and California State University Los

Angel es. These gifts were made with checks, but the checks were
not available at trial. M. Mrphy indicated that the briefcase
contai ning journal records concerning his deductions was stol en

and that because of the financial failure of his bank, |Indy Mac,
he has been unable to get copies of his checks.

Fifth, M. Mrphy clained they nmade contributions to various
churches, nost of which consisted of tithing to Lake Avenue
Church. Petitioners attended church regularly during 2006
because they were di scussing a possible divorce and relied on
their church and other spiritual counseling to get through the
difficult time. Petitioners and their child/ren attended church
as a famly on Sundays, and M. Muirphy would go to church by
hi msel f during the week.

M. Mirphy clains he contributed between $100 and $200 each
time he went to church for a total of $300 to $500 each week.
Wi | e Lake Avenue Church did provide envel opes for contributions,
petitioners did not use them In addition to contributions to
Lake Avenue Church, petitioners contend they nade snal
contributions to San Gabriel Union Church and St. Mark’s
Epi scopal School. Both M. Mrphy and his daughter attended St.
Mar k’ s Epi scopal School. M. Mirphy asserted that the total
anmount of tithing to the two churches and the school was

approxi mately $20, 000.
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M. Murphy clainmed that throughout 2006 he naintained a
journal in which he recorded his charitable contributions,
listing the date, anount, and description of each. M. Mirphy
stated that this journal was anong itens stolen fromhis car in
April 2007.

Petitioners tinely filed their 2006 tax return. Respondent
di sal l omwed the charitable contribution deduction clainmed on
Schedul e A and on Oct ober 20, 2008, issued a notice of deficiency
showi ng a deficiency in income tax of $9,011 and an accuracy-
rel ated penalty under section 6662(a) of $1,802.20. The
deficiency resulted solely fromdisall owance of the charitable
contribution deduction. Petitioners tinely petitioned this
Court, and a trial was held on February 26, 2010, in Los Angel es,

California.?

2Wher eas respondent disall owed deductions for all of
petitioners’ clainmed charitable contributions of $27, 727,
petitioners’ Tax Court petition challenged respondent’s
determ nation only with regard to petitioners’ clained cash
contributions of $27,229. Thus, we assune that petitioners have
ei ther conceded the disall owance of the claimed noncash
contribution of $498 or inadvertently contested only the cash
donation anount. Because of M. Mirphy' s testinony at trial
regar di ng donated paintings, appliances, and cl othes, we assune
the latter. Even reading the petition as challenging the
di sal | owance of all claimed contributions, including the noncash
contribution, we would still deny all of petitioners’ clains for
t he reasons set forth herein.
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OPI NI ON

VWhether Petitioners Are Entitled to a Deduction for
Charitable Contri butions

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving entitlenent to any clai nmed deducti on.

Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84

(1992). Taxpayers are required to keep books or records to

substantiate all clained deductions.® Sec. 6001; Roberts v.

Conm ssioner, 62 T.C. 834, 836 (1974).

Section 170(a)(1) allows a deduction for a charitable
contribution as defined in section 170(c) if verified under
applicable regulations. Generally a cash contribution can be
substantiated by (1) a cancel ed check, (2) a receipt fromthe
donee organi zation, or (3) other reliable witten records show ng
t he nane of the donee, the date of the contribution, and the
amount of the contribution.* Sec. 1.170A-13(a)(1), Inconme Tax
Regs. A gift of property, other than cash, of |ess than $5, 000

may be substantiated by a receipt fromthe donee show ng the

%Petitioners have not raised the issue of sec. 7491(a),
whi ch shifts the burden of proof to the Comm ssioner in certain
situations. W conclude that sec. 7491(a) does not apply here
because petitioners have not produced credible evidence, nor have
they satisfied the other conditions for the application of sec.
7491(a). See sec. 7491(a)(2).

“The taxpayer bears the burden of proving that the witten
records are reliable. The determnation of reliability is nmade
on the basis of all the facts and circunstances of a particul ar
case. Sec. 1.170A-13(a)(2)(i), Incone Tax Regs.
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donee’s nane, the date and | ocation of the contribution, and a
description of the property contributed. Sec. 1.170A-13(b)(1),
| ncome Tax Regs.

For a contribution of $250 or nore, a taxpayer nust
substantiate the contribution by a contenporaneous witten
acknowl edgnent by the donee organization.® Sec. 170(f)(8)(A).
The witten acknow edgnent nust i ncl ude:

(1) The anpbunt of cash and a description (but not
val ue) of any property other than cash contri buted.

(11) Wether the donee organization provided any goods
or services in consideration, in whole or in part, for any
property described in clause (i).
(ti1) A description and good faith estimate of the
val ue of any goods or services referred to in clause (ii)
or, if such goods or services consist solely of intangible
religious benefits, a statenent to that effect.
Sec. 170(f)(8)(B). To be considered contenporaneous, the witten
acknow edgnent nust be obtained by the taxpayer before the
earlier of the due date of the return, including extensions, or
the filing of the return. Sec. 170(f)(8)(C

Petitioners have not net the requirenents of section 170.
First, although churches, universities or colleges, and the

Sal vation Arny obviously are section 170(c) organi zati ons,

petitioners failed to prove that all of their charitable

°Separate contributions of |ess than $250 are not subject to
the requirenents of sec. 170(f)(8), regardl ess of whether the sum
of the contributions made by a taxpayer to a donee organi zation
during a taxabl e year equals $250 or nore. See sec. 1.170A-
13(f) (1), Income Tax Regs.
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contributions were nade to organi zati ons specified in section
170(c). They failed to adequately substantiate their clainmed
charitable contributions. The record relating to the clai ned
charitable contributions is limted to M. Mirphy’'s trial
testinony and i s unsupported by any witten substantiation in the
form of cancel ed checks, bank records, or receipts fromthe donee
or gani zat i ons.

M. Mirphy asserts that he kept a journal of his charitable
contributions and that the journal was stolen. Wen a taxpayer’s
records are | ost or destroyed through circunstances beyond his
control, the taxpayer is entitled to substanti ate deductions by
reconstructing expendi tures through credi bl e evidence.

Villarreal v. Comm ssioner, T.C Meno. 1998-420 (citing

Mal i nowski v. Comm ssioner, 71 T.C 1120, 1125 (1979)). However,

this Court is not bound to accept unverified, undocunented

testinony of a taxpayer. 1d. (citing Hradesky v. Conm ssioner,

65 T.C. 87, 90 (1975), affd. per curiam540 F.3d 821 (5th Cr
1976)). Petitioners did not introduce evidence to substantiate
their clainmed charitable contributions other than M. Mirphy’s
sel f-serving and unsupported testinony at trial. Petitioners
apparently nmade no attenpt to contact any of the recipient
charities to obtain records of their contributions. Moreover,
neither a representative of any of the donee organi zations nor

Ms. Mirphy testified to corroborate the clainmed charitable
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contributions or even the fact that petitioners attended church
regularly. For the reasons set forth above, we sustain
respondent’s determ nation and disallow all of the charitable
contri bution deductions.®

1. Whether Petitioners are Liable for the Section 6662
Accur acy- Rel ated Penalty

Under section 7491(c), respondent bears the burden of
production with respect to petitioners’ liability for the section
6662(a) penalty. This neans that respondent “nust cone forward
with sufficient evidence indicating that it is appropriate to
i npose the relevant penalty” but “need not introduce evidence
regardi ng reasonabl e cause, substantial authority, or simlar
provisions * * * it is the taxpayer’s responsibility to raise

those issues.” Hi gbee v. Comm ssioner, 116 T.C. 438, 446 (2001).

Once the Comm ssioner has nmet this “burden of production, the

t axpayer nust conme forward with evidence sufficient to persuade a

SPetitioners urge application of the doctrine of Cohan v.
Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930). Under the
Cohan doctrine, if a taxpayer clains a deductible expense and
cannot fully substantiate it, the court may approxi mate the
al | owabl e anbunt. However, the taxpayer nust provide reasonabl e
evi dence fromwhich to estimate the deducti bl e anmount, and even
then the court will bear heavily against the taxpayer. Vanicek
v. Comm ssioner, 85 T.C. 731, 742-743 (1985). The conplete |ack
of evidence with respect to the clainmed charitable contributions
in this case precludes us fromeven attenpting to approxi mate the
al | owabl e anmounts of deductions. W further recognize that this
Court has never “squarely [addressed] the potential conflict
bet ween section 170(a) (1) and our application of Cohan to
unverified or inadequately substantiated charitable
contributions.” Kendrix v. Conmm ssioner, T.C Meno. 2006-09.
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court that the Conm ssioner’s determnation is incorrect.” I1d.
at 447.

Section 6662(a) inposes an accuracy-related penalty of 20
percent on any underpaynent that is attributable to causes
specified in subsection (b). Respondent asserts petitioners are
liable as a result of “Negligence or disregard of rules or
regul ati ons” under section 6662(b)(1).

““IN egligence’ includes any failure to nake a reasonabl e
attenpt to conply with the provisions of * * * [the Interna
Revenue Code]”. Sec. 6662(c). Under caselaw, “‘Negligence is a
| ack of due care or failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances.’”

Freytag v. Comm ssioner, 89 T.C 849, 887 (1987) (quoting

Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Gr. 1967),

affg. on this issue 43 T.C. 168 (1964) and T.C. Menon. 1964-299),
affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991).
Negl i gence can also include any failure by the taxpayer to keep
adequate records and to substantiate itens properly. Sec.
1.6662-3(b) (1), Income Tax Regs. In the light of petitioners’
failure to substantiate their clainmed deductions, respondent has
carried his burden of production.

There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonabl e cause for the

under paynment and (2) that the taxpayer acted in good faith with
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respect to the underpaynent. Sec. 6664(c)(1l). Regulations
promul gat ed under section 6664(c) further provide that the
determ nati on of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Income Tax Regs. W
therefore consider, anong other factors, the experience,
education, and sophistication of the taxpayer.

Petitioners did not have any records substantiating their
claimed charitable contribution deductions. Presumably, M.
Mur phy bel i eved, and would like us to hold, that his testinony
regarding his maintaining the journal and the theft of the
journal is sufficient to neet the requisite reasonabl e cause and
good faith showng. M. Mirphy is mstaken. Even if M.
Murphy’s journal was in fact stolen, there is no evidence that he
made a reasonable attenpt to reconstruct his contributions. W
therefore hold that petitioners failed to neet their burden of
showi ng that the reasonabl e cause and good faith exception
applies. Accordingly, the Court concludes that petitioners are
liable for the section 6662 accuracy-related penalty for their

2006 tax year.
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The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




