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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency of $8,712 in petitioner’s 1996 Federal incone taxes.
Unl ess otherwi se indicated, section references are to the

I nternal Revenue Code in effect for the year in issue.



After concessions by petitioner, the sole issue we nust
decide is whether petitioner is entitled to a filing status other
than single with respect to his 1996 tax return because of his
| ong-term econom ¢ and personal relationship with M. Todd Bates.

Respondent determ ned that petitioner had unreported
Schedule C, Profit or Loss From Busi ness, incone of $48,234, that
hi s wage i nconme was decreased by $48, 235 (the one doll ar
di fference i s unexpl ained), that his self-enploynent tax was
$6, 815, and that his sel f-enploynent tax deduction was $3, 408.
Respondent al so determ ned that petitioner was entitled to a
$4, 000 standard deduction for single filing status, thereby
i ncreasi ng taxabl e income by $2,700 ($6, 700 for married
individuals filing joint returns, mnus $4,000), and allowed him
a dependency exenption with respect to M. Bates. Respondent
determ ned that the tax table, single, was applicable to
determ ne petitioner’s tax.

FI NDI NGS OF FACT

Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Dowers Gove, Illinois, at the
time he filed his petition.

Robert Mueller (petitioner) is honbsexual. [In 1989,
petitioner began a relationship wwth M. Bates.

Petitioner did not apply for nor receive a marriage |license

or certificate fromthe State of Illinois from 1989 through 1996
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Petitioner did not register a marriage with the State of Illinois
during the years 1989 through 1996. Petitioner was not married
to anyone from 1989 t hrough 1996.

Petitioner tinely filed a Federal inconme tax return for 1996
bearing his nane and the nane of M. Bates. M. Bates al so
signed the 1996 return on the line under petitioner’s signature
| abel ed “Spouse’s signature.” Petitioner struck out the word
“Spouse’s” on that |ine.

Petitioner listed his owm name on the first line of the
| abel of the 1996 return. Petitioner listed the nane “Todd W
Bates” on the second |ine of the |abel of the 1996 return.
Petitioner struck out the word “spouse’s” twice in the | abel
bl ock of the 1996 return.

On the 1996 return, petitioner marked filing status 2, line
2, and struck out the word “Married” on that line so that it read
“filing joint return” instead of “Married filing joint return”
Petitioner clained an exenption for a “Spouse” on line 6b of the
1996 return. On line 34 of the 1996 return, petitioner clained a
standard deduction in the anount of $6, 700 based upon his clained
filing status of “filing joint return.” Petitioner utilized
married, filing jointly tax rates in determining his 1996 tax.

Al'l the inconme reported on the 1996 return was earned by
petitioner. Petitioner performed services as a conputer

consul tant during 1996 for the University of Chicago Hospitals,



Pham s, Inc., and Northwest Conmunity Hospital. M. Bates was
unenpl oyed in 1996. The 1996 return does not reflect any inconme
earned by M. Bates.
OPI NI ON
Petitioner is no stranger to this Court. Petitioner
recei ved an adverse ruling on the very issue before us for his

earlier taxable years 1986 through 1995 in Mieller v.

Comm ssioner, T.C Meno. 2000-132 (Mueller 1), affd. wthout

publ i shed opinion 87 AFTR 2d 2001-2052, 2001-1 USTC par. 50, 391,
(7th Cr. 2001).

The basic difference between Mieller | and this case is that
the Defense of Marriage Act (DOVA), Pub. L. 104-199, 110 Stat.
2419 (1996), was in effect during 1996, the year in issue and was
not in effect for the earlier years in Mieller I. DOVA sec. 2,
110 Stat. 2419, provides that no State, territory, U S
possession or Indian tribe is required to give effect to any
public act, record, or judicial proceeding of another such
organi zation wth respect to a relationship between persons of
the same sex that is treated as a nmarriage under the | aws of such
ot her organi zations or a right or claimarising from such
rel ati onship. DOVA sec. 3, 110 Stat. 2419, provides that in
determ ning the neani ng of any Act of Congress, any ruling,
regul ation, or interpretation of the U S. adm nistrative bureaus

and agencies, the word “marriage” neans only a | egal union



bet ween one man and one woman as husband and wi fe, and the word
“spouse” refers only to a person of the opposite sex who is a
husband or a wife. Petitioner does not claimhe was married in
1996 under the laws of any State. |In fact, he is admttedly
unmarried. Thus, DOVA effects no change in the | aw otherw se
applicable in this case.

Section 6013 provides that a “husband and w fe” may nake a
single return jointly of income taxes. Petitioner does not
purport to be a husband or a wife. Accordingly, petitioner does
not qualify under section 6013 as a person entitled to file a
joint return. He points to no other section of the Internal
Revenue Code which would allow himto file a joint return.
Petitioner |ike any unmarried person, whether heterosexual or
honmosexual, falls into the category of “Unmarried |Individuals
(Ot her Than Surviving Spouses and Heads of Househol d)” under
section 1(c). This is the status referred to as “Single” on the
Form 1040, U.S. Individual Incone Tax Return.

During the trial, petitioner acknow edged that in Mieller |
this Court considered virtually every single aspect of his case.
In light of petitioner’s adm ssion about Mieller I, we refer
nmerely to a few aspects of that opinion

In Mueller I, this Court held that the tax code’s
di stinctions between married taxpayers and unmarri ed econon c

partners were constitutionally valid. Simlarly, the Court of
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Appeal s for the Seventh Circuit, to which an appeal of this case
would lie, has held that taxing married coupl es and singles

differently does not violate the Constitution. Barter v. United

States, 550 F.2d 1239, 1240 (7th Cr. 1977) (per curiam. In
affirmng Mieller I, the Court of Appeals for the Seventh Circuit
reiterated the holding of Barter and stated that Muieller
(petitioner here) offered no reason why that analysis did not

control in the case before it. Muel l er v. Conmi ssioner, 87 AFTR

2d 2001- 2052, 2001-1 USTC par. 50,391 (7th Cr. 2001), affg. T.C
Meno. 2000-132. In Mueller I, the Tax Court referred to the

holding in Kellens v. Conm ssioner, 58 T.C. 556 (1972), affd. 474

F.2d 1399 (2d G r. 1973), that the classification between married
and single taxpayers is founded upon a rational basis and was a
perm ssible attenpt to account for the greater financial burdens
of married taxpayers and to equalize geographically their tax
treatment. In Mieller I, the Tax Court al so observed that

whet her policy considerations warrant narrow ng of the gap
between the tax treatnment of married taxpayers and honosexual and
ot her nonmarried economc partners is for Congress to determ ne
inlight of all relevant |egislative considerations. W agree
with all of these statenents which answer petitioner’s pertinent

cont enti ons.



To the extent we have not addressed any of petitioner’s
contentions, we have considered themand find themto be w thout
merit.

For all the foregoing reasons, we sustain respondent’s
determ nati on

Deci sion will be entered

for respondent.




