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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. The decision
to be entered is not reviewable by any other court, and this

opi nion should not be cited as authority. Unless otherw se

i ndi cated, all subsequent section references are to the Internal
Revenue Code in effect at relevant tinmes, and all subsequent Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $6,532 in petitioner’s
Federal inconme tax for 2001, a section 6651(a)(1l) addition to tax
of $1,568, and a section 6662(a) accuracy-related penalty of
$1,306. Foll owi ng concessions, the issues for decision are: (1)
Whet her petitioner received unreported i nconme as a shareholder in
an S corporation, as reported on Schedule K-1; (2) whether
petitioner received capital gain incone fromthe sale of his
shares in an S corporation; (3) whether petitioner is liable for
an addition to tax under section 6651(a)(1); and (4) whether
petitioner is liable for an accuracy-rel ated penalty under
section 6662.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
incorporated by this reference. At the time of filing the
petition, petitioner resided in Cape Coral, Florida.

Petitioner and Rolan Taylor (M. Taylor) were each 50-
percent sharehol ders in Edgi ngton, Millins, & Taylor Funeral
Honme, Inc. (Edgington Mullins), an S corporation doing business
in Wnchester, Kentucky. Petitioner was al so enpl oyed by
Edgi ngton Mullins as an enbal ner.

Petitioner purchased his one-half interest in Edgington
Mul lins from Betty Edgi ngton for approxi mately $35,000 in 1998.

Petitioner’s business relationship with M. Taylor deteriorated,
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and in February 2001, they began di scussing the term nation of
their association. As petitioner testified: “After ny business
relationship started to dissolve with ny business partner,
approached him either you buy ne out or | buy himout”.

The parties agreed that M. Taylor would purchase
petitioner’s one-half interest in Edgington Miullins for $40, 000,
effective on April 3, 2001. On February 14, 2001, petitioner
faxed a letter to the Kentucky Board of Enbal mers and Funeral
Directors and notified themthat “an upcom ng sale of the
busi ness is pending” and that he would not be operating the
Edgi ngton Mul lins funeral business as of April 3, 2001. The
parties did not enter into a witten agreenent evidencing the
sale of petitioner’s stock to M. Taylor at that tine.

Petitioner did not receive any paynent of the purchase price
fromM. Taylor on April 3, 2001. According to petitioner, M.
Tayl or was unable to secure the financing he needed to purchase
petitioner’s shares. Although petitioner did not receive any
paynment for his shares, he discontinued all his daily activities
for the business and clainmed that he did not receive any profits
fromthe business after that date. As petitioner testified:
“Your Honor, the deal was done April 3. The only outstanding
issue was for himto get financing and pay ne. | reiterate,

had nothing to do with this business whatsoever after April 3.
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didn't mow the grass. | didn't pull in the parking |ot.
didn’t enbal ma body, nothing whatsoever”.

By the fall of 2001, petitioner still had not received any
paynment of the purchase price from M. Tayl or.

On Cctober 17, 2001, the parties entered into a witten
agreenent regarding the sale of petitioner’s stock (stock
purchase agreenent).! According to the stock purchase agreenent,
M. Taylor agreed to purchase petitioner’s shares of Edgi ngton
Mul I'i ns stock for an aggregate sales price of $40,000 on an
undefined “Closing Date”. Attached to the stock purchase
agreenent was a letter frompetitioner to M. Taylor, dated
Cct ober 15, 2001, in which petitioner agreed to accept
instal |l ment paynents of the $40, 000 purchase price, as follows:

$7,500 will [be] paid upon receipt of this letter with

t he bal ance payabl e when you have recei ved financing

for the payoff of Betty Edgi ngton and nyself.

According to you, financing should be achieved within

120 days of this letter. Rolan, can we please put this

busi ness matter to rest. It would be in the best
interest to both of us to do so.

! The copy of the stock purchase agreenent introduced into
the record was not signed by the parties. Petitioner testified:
“As you can see, you do not see anything with Rolan Taylor’s
signature on it. He was very difficult to deal with. This
dragged on for a very long tine. The deal was done. He wouldn’t
sign anything. Finally when | did get the nonies, he said, ‘By
you signing this check, that makes our agreenment -- | own your
interest in the funeral hone’ ”.
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On or around Cctober 26, 2001, petitioner received a paynent of
$8,000 from M. Taylor. Petitioner did not receive any paynent
of the remaining $32,000 in taxable year 2001.

In an agreenent dated March 28, 2002, petitioner agreed to
accept a lunp sum paynment of $20,000 from M. Taylor in lieu of
t he $32,000 owed to himunder the ternms of their stock purchase
agreenent. On April 2, 2002, petitioner received a final paynent
from M. Taylor of $20, 000.

For taxable year 2001, Edgi ngton Mullins prepared and sent
to petitioner a Schedule K-1 (Form 1120S), Sharehol der’s Share of
I nconme, Credits, Deductions, etc. The Schedul e K-1 conputed
petitioner’s share of Edgington Mullins’ incone, credits and
deductions as if he was a 50-percent shareholder for the entire
taxabl e year as follows: Odinary incone of $25,686, ordinary
di vi dends of $100, and a section 179 expense deducti on of
$6, 282. 2

On his individual return for 2001, petitioner did not report
any of the itens of inconme or deductions fromthe Schedul e K-1

Further, petitioner did not report a gain or loss fromthe sale

2 The Schedule K-1 relating to petitioner’s share of
i ncone, credits, and deductions also reported a charitable
contribution deduction of $725 and an investnent expense
deduction of $100. These itens are deductible on a sharehol der’s
Schedule A, Item zed Deduction. However, petitioner clainmed the
appl i cabl e standard deduction of $3,800 on his 2001 return, and
since these itenms woul d not provide petitioner any tax benefit,
they are not at issue.
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of his stock in Edgington Mullins. Petitioner’s return was
prepared by a professional tax return preparer, but petitioner
acknow edged that he did not informhis tax return preparer that
he sold his stock in Edgington Mullins. The return was signed by
the tax return preparer on August 5, 2002, and by petitioner on
August 10, 2002, but was not received by the Internal Revenue
Service until Novenber 2, 2002.

By notice of deficiency dated Decenber 22, 2003, respondent
determ ned a deficiency of $6,532, as well as an addition to tax
for filing a delinquent return under section 6651(a)(1l) and an
accuracy-rel ated penalty under section 6662(a). Respondent
determ ned the deficiency based upon petitioner’s receiving
unreported incone reflected on the Schedule K-1. At trial,
respondent conceded that petitioner sold his stock in Edgi ngton
Mul I'ins during 2001 and is responsible for only a pro rata share
of the itens of incone and deductions reported on the Schedul e K-
1. Respondent, however, asserts that petitioner received
unreported capital gains fromthe sale of his Edgi ngton Millins
stock, and this new issue was tried by the consent of the
parties. See Rule 41(b).

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears

the burden of showing that the determnations are in error. Rule
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142(a); Welch v. Helvering, 290 U S. 111, 115 (1933). Pursuant

to section 7491, the burden of proof as to factual matters shifts
to the Conmm ssioner under certain circunstances. Petitioner has
neither alleged that section 7491(a) applies nor established his
conpliance wth the requirenments of section 7491(a)(2)(A) and (B)
to substantiate itens, maintain records, and cooperate fully with
respondent’s reasonabl e requests. Therefore, the burden of proof
remai ns on petitioner with respect to the issues set forth in the
noti ce of deficiency.

As to the new issue tried by the consent of the parties,
t he burden of proof is on respondent. Rule 142(a); Wttt v.

Comm ssioner, T.C Meno. 1986-319, affd. w thout published

opinion 819 F.2d 1143 (7th Gr. 1987). |In addition, respondent
has the burden of production under section 7491(c) with respect
to the addition to tax and penalty.

A. Petitioner's Pro Rata Share of | ncone From Edgi ngton Miullins

In determning his or her incone tax, a shareholder in an S
corporation nust take into account his or her pro rata share of
the S corporation’s “nonseparately conputed i ncone or |o0ss”.

Sec. 1366(a)(1)(B). A selling shareholder’s pro rata share of S
corporation incone for a taxable year is calculated by allocating

an equal portion of the corporation’s itens to each day in the
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year.® Sec. 1377(a)(1). Under this nethod, a selling

sharehol der’s pro rata share of incone for the year of sale wll
be affected by corporate itens realized after the sal e date,
because a portion of such itenms will be allocated to his or her
period of ownership.

In the present case, petitioner admts that he owes taxes
for a portion of the itenms of S corporation inconme and deductions
reported on the Schedul e K-1, but he argues that his pro rata
share shoul d be conputed with a date of sale of April 3, 2001
Respondent contends that the date of sale occurred on October 26,
2001, the date on which petitioner received his first paynent for
hi s stock.

Al t hough petitioner clains that “the deal was done” on Apri
3, 2001, there was no witten agreenent evidencing a sale of the
shares to M. Taylor, and petitioner did not receive any paynent
for his shares. The only evidence introduced by petitioner was a
letter faxed to the Kentucky Board of Enbal mers and Funeral
Directors on February 14, 2001, which informed the Commonweal th’s

i censi ng agency of an “upcom ng sale of the business”. This

3 Under sone circunstances, a selling sharehol der may el ect
to conpute the selling shareholder’s pro rata share as if the
taxabl e year termnated on the sale date. Sec. 1377(a)(2).
Petitioner did not make such an election to “close the books” on
the date of sale.
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letter, however, does not represent evidence of a consunmation of
a sale of petitioner’s shares.

Petitioner and M. Taylor did not enter into a witten stock
purchase agreenent until October 17, 2001. The stock purchase
agreenent provided that M. Taylor would pay petitioner an agreed
upon purchase price on an undefined “Closing Date”. M. Taylor’s
first paynment to petitioner for his shares occurred on Cctober
26, 2001, when petitioner received a check for $8,000. The
paynment of the first installnment of the purchase price in this
case is the best evidence of the sale of petitioner’s shares.

Accordingly, we conclude that petitioner sold his shares of
Edgi ngton Mullins stock on Cctober 26, 2001, for purposes of
conputing petitioner’s pro rata share of the S corporation’s
itens of income, credits, and deducti ons.

B. Capital Gain or Loss From Sal e of Edgi ngton Mullins Stock

The gain or loss realized fromthe sale of property is
measured by the “anount realized” |ess the “adjusted basis” of
the property sold. Sec. 1001(a). The anount realized consists
of “the sum of any noney received plus the fair market val ue of
the property (other than noney) received”. Sec. 1001(b). A
sharehol der’ s adjusted basis in his or her S corporation stock is
determ ned under section 1367, which provides a list of the
positive and negative adjustnents to the shareholder’s basis in

his or her stock for itens of incone, |oss, and deductions of an



- 10 -
S corporation during the year. Since petitioner held his shares
of Edgington Mullins stock as a capital asset, any gain or |oss
fromthe sale of the shares will be characterized as a capital
gain or loss. See sec. 1221.

A taxpayer must generally recognize the entire anount of the
realized gain or loss. Sec. 1001(c). However, where there was
an “installment sale”, a taxpayer can use the installnment nethod
to defer recognition of inconme.* See sec. 453. An install nent
sale is a “disposition of property where at least 1 paynent is to
be received after the close of the taxable year in which the
di sposition occurs”. Sec. 453(b)(1). Under the install nent
met hod, a taxpayer recogni zes a proportion of the paynment
received in any given year comensurate with the percentage that
the gross profit bears to the total contract price. Sec. 453(c);

Raynond v. Conmi ssioner, T.C Meno. 2001-96.

As di scussed herein, petitioner sold his shares of Edgi ngton
Mul lins stock on Cctober 26, 2001, for a total of $40, 000.°

Petitioner’s adjusted basis in his shares of Edgi ngton Millins

4 GCenerally, income froman installnment sale is deternined
under the installnment nethod unl ess a taxpayer el ects out of the
install ment nmethod. Sec. 453(d).

> The total sales price was |ater reduced in taxable year
2002 to $28, 000 when petitioner agreed to accept a paynent of
$20, 000 for the $32,000 still owed hi munder the stock purchase
agreement .
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stock on the date of disposition was $9, 257°% and petitioner
woul d have a realized and recogni zed capital gain of $30, 743
under section 1001 for 2001. However, since petitioner received
a paynent of $8,000 from M. Taylor in 2001, and a paynent of
$20, 000 in 2002, the anpbunt of income petitioner nust take into
account for 2001 fromthe sale of his shares of Edgi ngton Millins
st ock shoul d be conputed under the installnment nethod as
descri bed herein.’

C. Addition to Tax

1. Failure To File Under Section 6651(a)(1)

Cenerally, inconme tax returns nmade on the basis of the
cal endar year nust be filed on or before the 15th day of Apri
follow ng the close of the cal endar year. Sec. 6072(a). Section
6651(a) (1) inposes an addition to tax for a taxpayer’s failure to
file a required return on or before the specified filing due
date, including extensions. The anount of the addition is equal

to 5 percent of the tax required to be shown on the return if the

6 Petitioner’s Schedule K-1, which was prepared on the
basis that petitioner was a 50-percent shareholder for the entire
t axabl e year 2001, reflected a stock basis at the end of 2001 of
$7,525. I n Respondent’s Menorandum of Authorities, filed
posttrial on Nov. 16, 2004, respondent conceded that petitioner
had a basis in his shares of Edgington Millins stock of $9, 257 on
the date of sale.

" A Rule 155 conputation will be required in order to
calculate the (1) pro rata share of petitioner’s S corporation
inconme and (2) the gain or loss fromthe sale of his interest in
the S corporation.
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failure to file is for not nore than 1 nonth, with an additi onal
5 percent for each additional nonth or fraction thereof during
which a return is not filed, not to exceed 25 percent in the
aggregate. Sec. 6651(a)(1l). An addition to tax under section
6651(a)(1) is inapplicable, however, if the taxpayer’s failure to
file the return was due to reasonabl e cause and not due to
wllful neglect. Id.

Respondent has introduced evidence sufficient to establish
t he appropriateness of inposing additions to tax under section
6651(a) (1), and petitioner has the burden of proving that
respondent’s determination is incorrect. See H gbee v.

Conmm ssioner, 116 T.C 438, 446-447 (2001).

Petitioner’s 2001 return was prepared by a professional tax
return preparer on August 5, 2002, and signed by petitioner on
August 10, 2002. Petitioner admts that he did not file an
extension of time for filing a return. Petitioner did not argue
that his failure to file a tinely return was due to reasonabl e
cause, only that he filed it earlier than the date that
respondent received it. Petitioner testified that he nmailed the
return on or around August 10, 2002, and coul d not explain why
respondent did not receive it until Novenber 2, 2002.

Petitioner failed to introduce any credi bl e evidence that he
mai | ed his 2001 return on or around August 10, 2002, and we are

not required to accept petitioner’s uncorroborated testinony.
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Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). As such, we

sustain respondent’s determ nation that petitioner is liable for
an addition to tax under section 6651(a)(1), and we concl ude that
t he amount of the addition should be conputed based upon a filing
date of Novenber 2, 2002.

2. Accuracy-related Penalty Under Section 6662

Section 6662(a) provides that a taxpayer may be liable for a
penalty of 20 percent of the portion of an underpaynent of tax
attributable to (1) a substantial understatenent of tax or (2)
negl i gence or disregard of rules or regulations. Sec. 6662(a)
and (b)(1) and (2). The accuracy-related penalty does not apply
to any portion of an underpaynent of tax if it is shown that
t here was reasonabl e cause for such portion and that the taxpayer
acted in good faith. Sec. 6664(c)(1).

An “understatenent of tax” is substantial if it exceeds the
greater of 10 percent of the tax required to be shown on the
return or $5,000. Sec. 6662(d)(1) and (2).

“Negligence” is defined as any failure to nmake a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code. Sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax Regs.
CGenerally, a taxpayer is negligent if he or she fails to nmake a
reasonabl e attenpt to ascertain the correctness of a deduction,
credit, or exclusion on a tax return that would seemto a

reasonabl e and prudent person to be “too good to be true”. Sec.
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1.6662-3(b)(1)(ii), Incone Tax Regs. “Disregard” includes any
carel ess, reckless, or intentional disregard. Sec. 6662(c).

Respondent has i ntroduced evidence sufficient to establish
t he appropri ateness of inposing an accuracy-rel ated penalty under

section 6662. Hi gbee v. Commi ssioner, supra at 446-447.

Petitioner has the burden of proving that respondent’s

determ nation is incorrect with respect to the portion of the
under paynent of tax attributable to itens set forth in the notice
of deficiency. 1d. Respondent has the burden of proof in regard
to the portion of the underpaynent attributable to the new issue

(the capital gain incone). Rule 142(a); Harrison v.

Comm ssioner, T.C Meno. 1994-268. The facts of this case permt

us to opine on this issue on the nerits without regard to which
party has the burden of proof.

Respondent contends that petitioner was negligent both in
failing to report both his pro rata share of inconme and
deductions from Edgi ngton Mullins, as reported on Schedul e K-1
and in failing to report capital gains fromthe sale of his
shares of Edgington Miullins stock. W agree. Petitioner’s only
argunent at trial was that he believed that he sold his Edgi ngton
Mul l ins stock at a | oss because he originally purchased his
shares for $35,000 and only received $28, 000 when he sold the
shares to M. Taylor. Petitioner admts that he did not inform

his tax preparer that he sold his interest in Edgington Millins
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in 2001, and it is unclear whether petitioner provided the
preparer with a copy of the Schedule K-1. Petitioner nmade no
attenpt to ascertain the correct anount of tax. Petitioner owned
his interest in the S corporation since 1998,% and even if he
sold the business in April 2001 as he contends, a reasonable
t axpayer woul d have known he was responsible for a pro rata share
of the S corporation’s incone. Further, even if petitioner
believed that he incurred a loss fromthe sale of his Edgi ngton
Mul I i ns stock, a reasonabl e taxpayer woul d have reported the
transaction as a capital loss. Accordingly, we sustain a penalty
under section 6662.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.

8 In his Menorandum of Authorities, respondent stated that
petitioner reported | osses from Edgi ngton Mullins for all years
prior to 2001 and that petitioner nust have known that Schedul e
K-1 itens are reportable on his individual return.



