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VWHERRY, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect at the tinme the petition
was filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.
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Respondent determ ned a deficiency in the amount of $4, 867
in petitioner’'s Federal incone tax for the taxable year 2001.°2
The issues for decision are:

(1) Whether petitioner is entitled to dependency exenption
deductions for his two children;

(2) whether petitioner is entitled to an earned incone
credit in the amount of $4, 008;

(3) whether petitioner is entitled to head of household
filing status; and

(4) whether petitioner is entitled to a child tax credit of
$300.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in |aeger, West Virginia.

Petitioner was married to Bertha Ann Muncy (Bertha Mincy) on
August 1, 1983, in Gundy, Virginia. During their marriage, they
had two children, BEM® born in 1988, and KLM born in 1990.

On June 23, 1997, a divorce proceeding was initiated in the
Crcuit Court of McDowell County, West Virginia. A Final Oder

of Divorce (divorce decree) was granted on Decenber 8, 1997, and

2 Mbnetary anounts are rounded to the nearest dollar.

3 The Court uses only the initials of the m nor children.
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entered Decenber 23, 1997. The divorce decree specified: Bertha
Muncy shall be given custody of the couple’s two children, Ear
Muncy shall pay child support in the amount of $306 per nonth,
and Earl Muncy shall be entitled to claimthe incone tax
exenptions for Federal and State incone tax purposes for the two
chi | dren.

Petitioner tinely filed his Form 1040A, U.S. |ndividual
I ncone Tax Return, for the 2001 taxable year, claimng head of
househol d filing status, two dependency exenption deductions for
his children, an earned incone credit, and a child tax credit.
Respondent issued a notice of deficiency on April 11, 20083,

di sal |l owt ng dependency exenption deductions for petitioner’s two
chil dren, changing the head of household filing status to single,
and denying the earned incone credit and child tax credit.
Petitioner tinely filed the underlying petition in this case on
May 16, 2003.

Included in the stipulated exhibits for this case is a copy
of a 2001 cal endar and acconpanyi ng handwitten notations by
petitioner. On the calendar, petitioner indicated when the
children stayed with him which included, anong ot her dates,
every weekend and a 9-week period in the summer. Petitioner
wote a note on the cal endar asserting that the children were
dropped off at his house every norning at 6 a.m for school, and

then petitioner bathed them took themto school, and picked them
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up fromschool. Petitioner added that he bought uniforns for the
children’s after-school activities and paid his child support
every nont h.

Julie S. Muncy (Julie Mincy), petitioner’s current wfe,
testified that she noved in with petitioner on April 8, 2001, and
she was present when petitioner’s children were dropped off and
pi cked up at his honme. Julie Muncy also related that she hel ped
petitioner prepare the calendar to the best of her nenory at sone
time in the year 2002.

The parties also stipulated copies of the children’s school
records and copies of each child s birth certificate establishing
petitioner as each child s father and Bertha Mincy as each
child s nother. Petitioner admtted at trial that the children’s
addresses in the school records were that of their nother, Bertha
Muncy. On one of the docunents pertaining to BEM a school
counsel or included a note stating that BEM currently lived with
his nother but that his parents were in the process of going to
court to determ ne whether BEM should [ive with his father.

At the tinme of trial, petitioner testified that he presently
had custody of his son, BEM now age 16. However, petitioner did
not provide any docunentation to establish the custody status of
BEM

As a general rule, the Comm ssioner’s determ nation of a

taxpayer’s liability is presunmed correct, and the taxpayer bears
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t he burden of proving that the determnation is inproper. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of |egislative grace, and the taxpayer bears the
burden of proving that he is entitled to any cl ai ned deducti ons.

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Thi s i ncludes the burden of substantiati on. Hr adesky v.

Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976). Al though section 7491 may shift the burden
of proof to respondent in specified circunstances, petitioner
here has not established that he neets the prerequisites under
section 7491(a)(1) and (2) for such a shift.

| . Dependency Exenpti ons

In general, an exenption is allowed for every dependent of a
t axpayer. Sec. 151(a), (c). A child of a taxpayer is considered
a dependent if the definitional requirenents of section 151(c) (1)
are nmet and the taxpayer contributed over half of the support for
the child during the taxable year. Sec. 152(a)(1).

Where, as here, the parents of the child are divorced,
separated, or living apart at all times during the last 6 nonths
of the cal endar year and where one parent has custody of the
child for nore than one-half of the cal endar year, the parent
with custody of the child for the greater part of the cal endar
year (custodial parent) is deened to have provi ded over one-half

of the support for the child for the cal endar year. Sec. 152(e);
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King v. Comm ssioner, 121 T.C. 245, 250 (2003). This preordai ned

statutory determnation is automatic and i s made w t hout any
factual inquiry as to which parent actually provided the child s

support. Boltinghouse v. Conm ssioner, T.C Meno. 2003-134.

However, there is an exception to this rule that effectively
shifts the dependency exenption to the parent who is not the
custodi al parent (noncustodial parent). Sec. 152(e)(2). The
exception allows the noncustodial parent to be treated as
provi di ng over one-half of the support for the dependent child
if: (1) The custodial parent signs a witten declaration that,
anong ot her things, such custodial parent will not claimthe
dependent child as a dependent for the taxable year, and (2) the
noncust odi al parent attaches such witten declaration to the
noncustodi al parent’s return for that taxable year. King v.

Conmi ssi oner, supra at 249-250; Bolti nghouse v. Comm ssSi oner,

supra.

Here, the divorce decree gave “care, custody and control” of
the children to Bertha Muncy. Furthernore, froma factua
standpoint, the record indicates that after taking into account
visitation rights, the children spent nore than one-half of 2001
with Bertha Miuncy.* Therefore, despite the fact that petitioner

was a loving father often taking care of the children for a

4 See infra Part 11.
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period of tinme both before and after school and on weekends,
Bertha Muncy is the custodial parent, and petitioner is the
noncust odi al parent.

The Internal Revenue Service created Form 8332, Rel ease of
Caimto Exenption for Child of Divorced or Separated Parents, to
effect the custodial parent’s waiver of the dependency exenption.
However, to neet the requirenments of section 152(e)(2), the
custodial parent’s witten declaration need not be made on Form
8332, as long as the submtted declaration conforns to the

subst ance of Form 8332. Bol ti nghouse v. Conmi SSsi oner, supra

(concluding that a separation agreenment conformng to the

subst ance of Form 8332 satisfied section 152(e)(2)); sec. 1.152-
4T(a), QA-3, Tenporary Inconme Tax Regs., 49 Fed. Reg. 34451
(Aug. 31, 1984). In addition, neither section 152(e)(2) nor the
regul ations thereunder require that the waiver of a spouse’s
claimto a dependency exenption be incorporated into a divorce

decree to be effective. Bol ti nghouse v. Conmni SSi oner, supra.

Petitioner did not submt a Form 8332, and at trial, he
admtted that he had not attenpted to obtain a Form 8332 from
Bertha Muncy. The question therefore is whether the divorce
decree confornms to the substance of Form 8332 and satisfies the
requi renents of section 152(e)(2). As the Court explained in

MIler v. Conm ssioner, 114 T.C 184, 190 (2000), affd. sub nom

Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th G r. 2002):
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Form 8332 requires a taxpayer to furnish (1) the nanes
of the children for which exenption clains were

rel eased, (2) the years for which the clains were

rel eased, (3) the signature of the custodial parent
confirmng his or her consent, (4) the Social Security
nunber of the custodial parent, (5) the date of the
custodi al parent’s signature, and (6) the name and
Soci al Security nunber of the parent claimng the
exenption. * * *

Specifically, “Satisfying the signature requirenent [of the
custodial parent] is critical to the successful release of the
dependency exenption within the neaning of section 152(e)(2)".

MIler v. Conm ssioner, supra at 190. The signature requirenent

of section 152(e)(2) demands nore than an acknow edgnent. The
signature of the custodial parent nust confirmthe custodi al
parent’s intention to rel ease the dependency exenption to the
noncust odi al parent and signify the custodial parent’s agreenent

to not claimthe dependency exenpti on. Id. at 193. The

signature requi renent of section 152(e)(2) is clear and

unanbi guous; it requires the custodial parent to sign a witten
decl aration specifically releasing the dependency exenption for
his or her child to the noncustodial parent. [|d.

In this case, the divorce decree included the nanes of
petitioner’s children, and the nanes and Social Security nunbers
of both the custodial parent and noncustodi al parent were
handwitten on a page of the divorce decree. In contrast,

i nformati on concerning the years for which the dependency

exenptions for the children were rel eased, the date of the
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signature of the custodial parent, and, nost inportantly, the
signature itself consenting to the rel ease were absent fromthe
di vorce decree. Therefore, the divorce decree did not conformin
substance to Form 8332, and, consequently, it did not fulfill the
requi rements of section 152(e)(2).°

1. Earned | nconme Credit

Section 32(a) and (c), in relevant part, provides that a
taxpayer may be eligible for the earned incone credit if that
t axpayer has a “qualifying child’”. A “qualifying child” is a
child who satisfies a relationship test, a residency test, an age
test, and an identification requirenent. Sec. 32(c)(3).

BEM and KLM each satisfied all but the residency test. As a
son and a daughter, respectively, of petitioner, they each
satisfied the relationship test. See sec. 32(c)(3)(B)(i)(l). At
the close of the cal endar year for the year at issue, neither
child had attained the age of 19, thus satisfying the age test.
See sec. 32(c)(3)(CO(i). Since petitioner included the nane,
age, and TIN of each of his children on his return, he satisfied
the identification requirenent. See sec. 32(c)(3)(D

The residency test requires that the qualifying child have
t he sanme principal place of abode within the United States as the

t axpayer for nore than one-half of the taxable year. Sec.

> The record in this case is insufficient to permt a
determ nati on whether the divorce decree was attached to
petitioner’s return when fil ed.
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32(c)(3)(A)(ii),(E). Here, school records and petitioner’s
testinony indicate that the children’s residence with their
nmot her was their principal place of abode. Although petitioner
apparently contends that the tinme during school nornings and
eveni ngs and weekends that the children spent with petitioner
shoul d be counted as additional periods of residency in
petitioner’s honme, such contention is msplaced. Wile
commendabl e, the fact that the children stayed at petitioner’s
home for a few hours during the day does not establish
petitioner’s home as the children’s residence or principal place

of abode. See Jeter v. Comm ssioner, T.C. Menp. 2001-223, affd.

per curiam 26 Fed. Appx. 321 (4th Gr. 2002). Likew se, based on
t he cal endar provided by petitioner, the children spent only 150
days with petitioner. This anount is |less than one-half of the
2001 taxable year. Since petitioner failed to satisfy the
residency requirenment of section 32, neither of petitioner’s
children is considered a qualifying child.

Nonet hel ess, individuals who do not have any qualifying
children may al so be eligible under section 32(a)(2) for an
earned incone credit, subject to, anong other things, phaseout

limtations. Merri weat her v. Conmi ssioner, T.C. Menp. 2002-226;

Bri ggsdaniels v. Conmm ssioner, T.C. Mnp. 2000-105, affd. 2 Fed.

Appx. 848 (9th Cir. 2001). An individual who does not have any

qualifying children is eligible for an earned incone credit if:
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(1) The individual’s principal place of abode is in the United
States; (2) the individual, or his spouse, has attained the age
of 25 but not the age of 65 at the close of the taxable year; and
(3) the individual is not a dependent for whom a deduction is
al | oned under section 151. Sec. 32(c)(1)(A). Although
petitioner satisfies the eligibility requirenments under section
32(c)(1)(A), the phaseout limtation prevents the receipt of any
earned incone credit. The earned incone credit for an individual
wi t hout any qualifying children is conpletely phased out in tax
year 2001 when an individual’s nodified adjusted gross incone
(AG) exceeds $10,710. See IRS Pub. 596, Earned Incone Credit
(2001). Petitioner’s nodified AG for 2001 was $13,000. Thus,
petitioner is not entitled to an earned inconme credit, and
respondent is sustained on this issue.

[11. Head of Household Filing Status

As pertinent to this case, head of household filing status
is available if an individual is not married at the close of the
t axabl e year and provides for nore than one-half of the taxable
year a hone which is the principal place of abode for the
i ndividual’s son or daughter. Sec. 2(b)(1). An individual under
section 2(b) is not considered nmarried if the individual is
“legally separated from his spouse under a decree of divorce or

of separate maintenance”. Sec. 2(b)(2)(B)
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Al t hough petitioner’s divorce decree dated Decenber 8, 1997,
was entered on Decenber 23, 1997, it is not apparent fromthe
record whether he was married to his current wife, Julie Mincy,
at the close of the 2001 taxable year. However, we need not
address petitioner’s marital status during that year because
petitioner fails to nmeet the principal place of abode
requi renent. As determ ned above, petitioner’s honme did not
constitute the principal place of abode for his children during
2001. Because of this fact, petitioner does not neet the
criteria for the head of household filing status.

V. Child Tax Credit

Section 24 allows a credit for each “qualifying child” of
the taxpayer. A “qualifying child” for purposes of section 24 is
an individual who neets the relationship test under section
32(c)(3)(B), has not attained the age of 17 by the close of the
t axabl e year, and with respect to whomthe taxpayer is entitled
to a dependency exenption deduction under section 151. Sec.
24(c).

As a son or a daughter of petitioner, petitioner’s children
meet the relationship test. During the year in issue, neither
child had attained the age of 17. BEMwas 13 years old and KLM
was 11 years old at the close of the taxable year. However, as

previ ously di scussed, petitioner is not eligible to claima
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dependency exenption deduction for either child for 2001. Thus,
petitioner is not allowed a child tax credit.

V. Concl usi on

The Court found the testinony of petitioner and Julie Mincy
to be credible and sincere. Per the divorce decree, petitioner
was entitled to the dependency exenptions for both of his
children. However, Congress designed the requirenents of
sections 151 and 152 to facilitate admnistration of the tax |aw
by assisting the Comm ssioner in preventing a whi psaw where both
di vorced parents attenpted to claimthe sanme child as an
exenption and child tax credit. This was acconplished by
requiring the execution of Form 8332 by the custodial parent.
Petitioner’s renedy in this case is to enforce the divorce decree
either informally by requesting his former spouse’s voluntary
cooperation or, if this is unsuccessful, formally by initiating
proceedings in the West Virginia State courts.

This Court is synpathetic to petitioner’s case;
neverthel ess, since petitioner did not satisfy the requirenents
of section 152(e)(2), he is not entitled to dependency exenption
deductions for his children. Likew se, petitioner does not
qualify for the child tax credit. As petitioner did not

establish that his home was the principal place of abode for his
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children, he does not fulfill the prerequisites for a head of
househol d filing status or the earned incone credit.?

To reflect the foregoing,

Deci sion will be entered

for respondent.

® To the extent that petitioner also attenpts in his
petition to raise as an issue the $265 in statutory interest due
on the deficiency through Mar. 16, 2003, this natter is not
properly before the Court. See secs. 6215, 6404(h), 7481(c).



