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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code as in effect for the year at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned for 2003 a deficiency in petitioner’s
Federal income tax of $3,190. After concessions,! the issues for
decision are: (1) Wether petitioner received unreported
nonenpl oyee conpensation of $14,300, and (2) whether petitioner
wor ked as an i ndependent contractor subject to self-enploynent
t ax.

Backgr ound

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in

this case was filed, petitioner resided in Mam, Florida.
Petitioner is a native Spani sh speaker who does not speak or
understand English. Her daughter acted as her interpreter at
trial.

During 2003, petitioner worked as an independent contractor
doi ng packing work for Sel ected Tradi ng Corporation (STC
Petitioner’s job involved openi ng boxes containing the itens,
packagi ng them sealing theminto bags, and then putting a price
on them Petitioner packaged itens such as hair accessories, and

she was paid on a piecewrk basis.

Petitioner concedes: (1) Her correct filing status is
married filing separately; (2) she is not entitled to a
dependency exenption deduction; and (3) she is not entitled to an
earned incone credit.
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Petitioner filed a 2003 Form 1040, U.S. Individual |ncone
Tax Return, on which she reported wages of $0, business incone of
$4,964 from STC, and adjusted gross inconme of $4,613. Respondent
received a Form 1099-M SC, M scel | aneous | ncone, from Advance
Cargo Corporation (ACC), reporting that $14, 300 in nonenpl oyee
conpensation was paid to petitioner. The Form 1099-M SC bears
petitioner’s correct Social Security nunber but the wong m ddle
initial.

On March 31, 2005, respondent issued to petitioner a
statutory notice of deficiency determ ning that petitioner had
unr eported nonenpl oyee conpensation of $14,300 for services
rendered to ACC.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and

general |y taxpayers bear the burden of proving otherwi se.? Rule

142(a) (1); Welch v. Helvering, 290 U.S. 111, 115 (1933).
Petitioner contends that she did not receive any unreported

nonenpl oyee conpensati on, because she has never worked for ACC in

any capacity. She testified that the only job she held in 2003

was with STC

2Petitioner has not raised the issue of sec. 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioner has not produced any evidence that establishes
the preconditions for its application.
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Respondent contends that petitioner worked as an i ndependent
contractor for ACC during 2003 and that petitioner received
conpensation in cash. Respondent called Gabriella divera
(Aivera), owner and president of ACC in 2003, as a Ww tness.
Oivera’s job was to interact wth custoners and to oversee the
conpany.

According to Aivera, ACCis a freight forwarder. Its
business is to load cargo into containers and to ship themto
South and Central Anerica. N nety percent of the cargo shi pped
by ACC was conputer parts. ACC enployed both full-tinme enpl oyees
and i ndependent contractors in its warehouse. The workers were
responsi bl e for counting, repacking, |oading, and wapping the
conputer parts. Independent contractors were paid in cash and
were generally hired during periods of “high season” to assi st
with the | oading of the containers. ACC enployed between 20 and
30 enpl oyees and i ndependent contractors in 2003.

Two people from ACC s adm nistration, together with an
accountant, naintained the books and records of ACC. The
accountant prepared and sent out Forms 1099-M SC for 2003, based
on information provided by ACC during the end of the year.
Oivera testified that, because petitioner was paid $14,300 in
cash by ACC in 2003, ACC issued a Form 1099-M SC to petitioner in

2003.
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In addition to Aivera s testinony and the Form 1099-M SC
for 2003, respondent presented a copy of a signed Non-Enpl oyee
Witten Contract between petitioner and ACC (contract). In the
contract, petitioner agreed that she was an i ndependent
contractor for ACC and that she was responsible for her estimted
Federal incone and sel f-enploynent taxes. Respondent also
presented a fax dated June 8, 2005, with petitioner’s notarized
signature, in which petitioner confirmed that she received a Form
1099-M SC for 2003 from ACC and that she worked at ACC in 2003.

At trial, petitioner testified that she did not work for
ACC, claimng that her Social Security nunber was stolen and that
her identity was used by soneone el se who worked at ACC.
Petitioner argued that the nane on the Form 1099-M SC, “Rosemary
D. Munoz”, was incorrect. Petitioner’s nane is “Rose Mary
Munoz”, while “Rosemary D. Munoz” was her daughter. The Court
finds that is likely to be a clerical error rather than an
indication of identity theft.

After respondent notified petitioner of the unreported
i ncome, petitioner granted several individuals, including an
Ol ando Rego (Rego), powers of attorney to help “investigate” the
alleged identity theft. Petitioner testified that Rego had her
si gn sonme docunents, but she did not read them because she did

not understand English. Petitioner further testified that Rego
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covered the docunents so that the only thing that she saw was a
little check mark and the line for her to sign.

Petitioner essentially argues that while the signatures on
the contract and the fax are hers, as a result of Rego’ s actions,
she had no know edge of the content in either docunent.
CGenerally, a taxpayer cannot avoid the duty of filing accurate

returns by placing responsibility on an agent. Pritchett v.

Comm ssioner, 63 T.C. 149, 174 (1974). WMoreover, the Court is

not required to accept petitioner’s self-serving testinony.

Geiger v. Comm ssioner, 440 F.2d 688 (9th Cr. 1971), affg. per

curiamT.C. Meno. 1969-159; see Transp. Labor Contract/Leasi ng,

Inc. v. Conmm ssioner, 123 T.C. 154, 187 (2004). To the extent

t hat respondent has the burden of producing information with
respect to the Form 1099-M SC pursuant to section 6201(d),
respondent has satisfied that burden.

O her evidence weighs in favor of a finding that petitioner
was an i ndependent contractor for ACC in 2003. [In 2003,
petitioner lived with her teenage daughter and 85-year-old
nother. Petitioner testified that, in 2003, their incone derived
primarily from (1) Her independent contractor job at STC, with
an annual incone of $4,963.51, and (2) her nother’s Soci al
Security incone, with an annual inconme of approxi mately $3, 600.
On its face, a nonthly incone of approximately $700 appears

insufficient to provide for a famly of three in Mam.
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Mor eover, the Court notes that the type of work in which

i ndependent contractors engage at ACCis simlar to the type of

work that petitioner did at STC. The Court, based on all of the

evi dence presented by petitioner and respondent, concludes that

petitioner was an i ndependent contractor for ACC in 2003.
Section 61(a) defines gross incone for purposes of

cal cul ating taxable inconme as “all inconme from whatever source

derived”. Comm ssioner v. d enshaw dass Co., 348 U.S. 426, 429-

431 (1955).

Section 1401 inposes a percentage tax on sel f-enpl oynent

i ncome of every individual. See Jackson v. Conm ssioner, 108

T.C. 130 (1997). Self-enploynent incone is defined as “the net
earnings from sel f-enpl oynent derived by an individual * * *
during any taxable year”. Sec. 1402(b). The term “net earnings
fromself-enploynment” is defined as “the gross incone derived by
an individual fromany trade or business carried on by such
i ndi vidual, | ess the deductions * * * which are attributable to
such trade or business”. Sec. 1402(a).

Petitioner was self-enployed as an i ndependent contractor in
2003. Accordingly, petitioner is |iable for self-enploynent tax
under section 1401 on the unreported nonenpl oyee conpensati on

received fromACC i n 2003.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




