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UNI TED STATES TAX COURT

NATI ONAL PARALEGAL | NST. COALITION, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22543-04X. Fi |l ed Decenber 22, 2005.

P, a nonprofit corporation, filed two successive
applications with R for a determ nation of tax exenpt
status, Form 1023, Application for Recognition of
Exenption under Section 501(c)(3) and Form 1024,
Application for Recognition of Exenption under Section
501(a). P seeks declaratory relief as to its
qualification for exenption based upon Rs failure to
make a determ nation.

Held: P failed to exhaust its admnistrative
remedi es, a jurisdictional prerequisite to declaratory
proceedings in the Tax Court relating to the status of
an organi zati on under sec. 501(c)(3), I.RC., as
required by sec. 7428, |.R C. Therefore, jurisdiction
of this Court is not avail able.
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Arthur Carson (an officer), for petitioner.

Hel en F. Rogers, for respondent.

MEMORANDUM OPI NI ON

NI MS, Judge: Petitioner brought an action for a declaratory
j udgnent pursuant to section 7428 and Rule 211 on the ground that
respondent had failed to determ ne whether petitioner qualifies
as an organi zati on exenpt fromtaxation under section 501(a),
(c)(3) and (4). Unless otherwi se indicated, all Rule references
are to the Tax Court Rules of Practice and Procedure, and al
section references are to the Internal Revenue Code. This case
is before us on respondent’s notion to dismss for |ack of
jurisdiction on the ground that petitioner did not exhaust its
adm ni strative renedi es pursuant to section 7428(b)(2).

This case is submtted for decision on a conprehensive
stipulation of facts, which is incorporated herein by this
ref erence.

Backgr ound

Petitioner, National Paralegal Inst. Coalition, was
organi zed as a nonprofit corporation in Texas on March 29, 2001.
On January 11, 2002, it submtted a Form 1023, Application for

Recogni ti on of Exenption Under Section 501(c)(3)(petitioner’s
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Form 1023 and Form 1024, referred to infra, are hereinafter
referred to individually as well as collectively as the
application).

Respondent, by letter dated April 19, 2002 (the April 19,
2002, letter), informed petitioner that its Form 1023 did not
contain sufficient information to enable a determ nation of
qualification for exenption under section 501(c)(3). Respondent
requested that petitioner augnment certain application disclosures
to provide nore conprehensive details concerning its activities,
menber shi p, and any conpensati on arrangenents to which it nay be
subject. The April 19, 2002, letter also stated that, based upon
prelimnary review, petitioner’s statutory exenption status
appeared nore akin to organizations qualifying under section
501(c)(4) or (6) than to those under section 501(c)(3). As a
result, respondent advised that petitioner would be permtted to
submt a Form 1024, Application for Recognition of Exenption
Under Section 501(a), for concurrent consideration with
petitioner’s Form 1023.

On May 31, 2002, having received no response to the Apri
19, 2002, letter, respondent notified petitioner that its
application was no | onger under consideration. Petitioner was
granted an additional 90 days to submt a new Form 1023 for

resunption of adm nistrative review at no additional charge.
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Petitioner, in a letter dated June 18, 2002, suppl enented
its Form 1023 disclosure to conformto the information requests
contained in the April 19, 2002, letter. Petitioner, by that
sanme correspondence, notified respondent of its intention to
submt a Form 1024 for joint processing with petitioner’s Form
1023. Petitioner submtted the Form 1024 on July 8, 2002.

On Septenber 27, 2002, respondent sent petitioner a letter
(the Septenber 27, 2002, letter) containing 31 enunerated itens
outlining various insufficiencies and disparities regarding
petitioner’s Form 1023 and Form 1024. The identified
i nadequaci es concerned, anong other things, certain provisions in
petitioner’s articles of incorporation as well as representations
in the application concerning petitioner’s fundraising activities
and sources of financial support, the conposition of its
menbership and the nature of its operations. The Septenber 27,
2002, letter also stated that, if respondent were to determ ne
that petitioner otherw se qualified as an organi zati on descri bed
in section 501(c)(3), the extensive organi zational control
petitioner’s chairman apparently possessed would render it a
private foundation. The Septenber 27, 2002, letter expressly
i nposed a 30-day deadline for petitioner to respond.

On Novenber 18, 2002, respondent sent a letter to petitioner
noting that the response deadline to the Septenber 27, 2002,

letter had | apsed with no communi cati on havi ng been received, and
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t hat respondent woul d defer any action on the application until
Novenber 28, 2002. On Decenber 9, 2002, follow ng the expiration
of the extended deadline, petitioner requested by letter an
addi tional 10-day period to respond. On Decenber 18, 2002, in
presumably intersecting mailings, both respondent and petitioner
sent each other letters of even date: respondent notified
petitioner that its application was adm nistratively cl osed,
al t hough the application review woul d be reopened w thout an
additional user fee if the requested informati on enunerated in
t he Septenber 27, 2002, letter was submtted within 90 days.
Petitioner’s correspondence provided additional information
correlating to the item zed requests in the Septenber 27, 2002,
letter.

On Decenber 31, 2002, respondent sent petitioner a letter
(the disputed letter) containing a litany of particular
insufficiencies outstanding in petitioner’s application, which
i ncl uded, anong other things, conflicts inherent inits
governance structure denoting private foundati on status and
petitioner’s failure to adopt related prophylactic provisions in
its organic docunents, as well as information about petitioner’s
fundrai sing activities, nmenbership details, and operations. The
shortcomngs listed in the disputed letter reflect respondent’s
review and assimlation of petitioner’s responses to the

Septenber 27, 2002, letter included in its letter of Decenber 18,
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2002. Petitioner was provided a 30-day response period, at the
expiration of which its application would be adm nistratively
cl osed and a new user fee would be charged to resune processing.
Petitioner denies that it received the disputed letter.

On August 31, 2004, petitioner sent a letter of protest to
respondent (the August 31, 2004, letter) concerning the status of
its application and requesting Appeals Ofice consideration. In
the August 31, 2004, letter, petitioner supplied additional
i nformati on corresponding in substance to, and foll ow ng the
sequence and arrangenent of, the enunerated i nadequaci es detail ed
in the disputed letter. The August 31, 2004, letter does not
expressly reference the disputed letter, nor does it contain
i dentical nunbering, but its particular content and organization
reflect the fact that it was intended as a response to the
disputed letter. For exanple, item 21 of the disputed letter

requires that petitioner provide a copy of a presentation

entitled: “Alleviating RecidivismAnong Prisoners: China and
Texas.” |In conparison, item 19 of the August 31, 2004, letter
states: “the Presentation is called: ‘Alleviating Recidivism

anong Prisoners’, where China as well|l as Texas Exploits its
Prisoner’s Labor. (The question was presented wong in the
request for additional information.)”

Fol | ow ng correspondence from petitioner dated Cctober 4,

2004, regarding the status of its preceding adm nistrative
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protest, respondent inforned petitioner by letter on Novenber 10,
2004, that its application had been cl osed because the August 31,
2004, letter exceeded the specified deadline.

Di scussi on

Jurisdiction, vested in this Court to provide declaratory
relief with respect to the qualification of an organization as an
exenpt organi zation described in either section 501(c)(3) or
section 170(c)(2), is circunscribed to those instances in which
we have determ ned that the organi zati on has exhausted its

adm nistrative renedies. Sec. 7428(b)(2); see Am_ New Covenant

Church v. Conmm ssioner, 74 T.C 293, 300 (1980); B.H W

Anest hesia Found. v. Conm ssioner, 72 T.C. 681, 682 n.2 (1979).

The exhaustion of adm nistrative renedi es obligation set
forth in section 7428(b)(2) is predicated on the filing of a
“substantially conpleted” application within the neaning of
section 601.201(n)(7)(i), Statenent of Procedural Rules, and “the
tinmely subm ssion of all additional information requested to
perfect” such application. Sec. 601.201(n)(7)(iv)(a) and (b),
Statenent of Procedural Rules. (This requirenent is also borne
out in the legislative history of section 7428. See H. Rept. 94-
658, at 267-268 (1975), 1976-3 C.B. (Vol. 2) 695, 979-980; S.
Rept. 94-938, at 590 (1976), 1976-3 C.B. (Vol. 3) 49, 628.) As
del i neated, a substantially conpleted application entails, anong

ot her things, the subm ssion of a proposed budget, current
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bal ance sheet, statenent of proposed activities, and description
of anticipated receipts and contenpl ated expendi tures. Sec.
601.201(n)(7)(i), Statenment of Procedural Rules; see al so Rev.
Proc. 90-27, 1990-1 C.B. 514. Additionally, other procedural
regul ati ons mandate that an organization “fully describe the
activities in which it expects to engage, including the
standards, criteria, procedures, or other neans adopted or

pl anned for carrying out the activities; the anticipated sources
of receipts; and the nature of contenpl ated expenditures.” Sec.
601.201(n)(1)(ii), Statenment of Procedural Rules.

The facts stipulated support a conclusion that petitioner
has not exhausted its adm nistrative renedies, and therefore,
jurisdiction is not available. As el aborated on bel ow,
petitioner’s bel ated responses to respondent’s inquiries in the
course of processing its application evince petitioner’s failure
to “[conpl ete] the normal progression through adm nistrative

channel s,” B.H W Anesthesia Found. v. Conm ssioner, supra, at

682 n.2, or to “denonstrate that progress * * * [was] severely

hanpered due to causes beyond its control,” Prince Corp. V.

Comm ssi oner, 67 T.C. 318, 328 (1976) (finding failure to exhaust

admnistrative renedies in the context of section 7476(b)(3), the
counterpart to section 7428(b)(2) in the area of retirenent

pl ans) .
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Petitioner’s failure to submt a substantially conpl eted
application in conformance with respondent’s regul atory
prescriptions precluded a determnation with regard to its
qualification for exenpt status. Respondent’s abiding requests
for additional information, particularly the April 19, 2002,
letter, Septenmber 27, 2002, letter, and the disputed letter, were
sufficiently tinely. Petitioner’s dilatory responses in
accommodati ng respondent’s requests constituted a failure to
proceed with due diligence. Petitioner responded to the Apri
19, 2002, letter on June 18, 2002, only after an exhortative
notice fromrespondent was sent on May 31, 2002. Petitioner’s
bel at ed response to the Septenber 27, 2002, letter, on Decenber
18, 2002, occurred well after the | apse of respondent’s inposed
and extended deadline for maintaining the application under
active consideration of Novenber 28, 2002. Finally, petitioner’s
defernment in responding to the disputed letter for nore than 18
mont hs caused its application to | angui sh and occasi oned
respondent’s decision to ultimtely cease consideration of the
matter.

Petitioner contends that it conplied with all requests for
addi tional information, and that respondent discontinued the
correspondence follow ng petitioner’s subm ssion of requested

i nformati on on Decenber 18, 2002. Inherent in the August 31,
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2004, letter, however, is an inplicit, if not overt,
acknow edgnent of petitioner’s receipt of the disputed letter,
belying its contention to the contrary.

Qur finding presum ng delivery of the disputed letter is
based on an extension of the know edge principle, which underlies
rule 901(b)(4) of the Federal Rules of Evidence and the rel ated
so-called reply letter doctrine, to this circunstance. See
generally John W Strong et al., McCorm ck on Evidence, sec. 225
(5th ed. 1999). Rule 901(b)(4) of the Federal Rules of Evidence
provides for the authentication of a witten docunent if its
substance, content, or other distinctive characteristics,
anal yzed in conjunction wth other circunstantial evidence, is
i ndi cative of authorship. One application of such general nethod

of authentication is the reply letter doctrine, which was relied

on in Wnel v. United States, 365 F.2d 646, 648 (8th Cr. 1966),
in holding: “It has |long been recognized that one of the

princi pal situations where the authenticity of a letter is
provabl e by circunstantial evidence * * * is where it can be
shown that the letter was sent in reply to a previous

communi cation. * * * |n the instant case the inherent nature of
t he communi cati on nmakes it absolutely certain that it is a reply

communi cation.” See also United States v. Henry, 164 F. 3d 1304,

1309 (10th GCr. 1999); Purer & Co. v. AKktiebolaget Addo, 410 F.2d

871, 875 (9th Gir. 1969).
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The reply letter doctrine, applying the general dictates of
t he know edge principle in rule 901(b)(4) of the Federal Rul es of
Evi dence, has been utilized to authenticate the source of reply
correspondence by exam ning indicia therein of its purported
aut hor’ s know edge of referenced or acknow edged prior

correspondence. See Wnel v. United States, supra at 648; see

also United States v. Henry, supra at 1309; Purer & Co. V.

Akt i ebol aget Addo, supra at 875. Anal ogously, circunstanti al
evi dence involving the responsive nature of petitioner’s
subsequent August 31, 2004, letter supports the inference here
that petitioner received the prior disputed letter.

Accordingly, we shall grant respondent’s notion to dism ss
this case for lack of jurisdiction.

To reflect the foregoing,

An order of dism ssal for [|ack

of jurisdiction will be entered.




