T.C. Meno. 2004-250

UNI TED STATES TAX COURT

RI TA GRANT NDI RI KA, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 10008-03. Fil ed Novenmber 3, 2004.

Rita Gant Ndirika, pro se.

Roger W Bracken, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciency in, and additions to, petitioner’s Federal incone tax

(tax) for her taxable year 2000:



Additions to Tax
Year Defi ci ency Sec. 6651(a)(1)? Sec. 6651(a)(2) Sec. 6654(a)

2000 $76, 851 $10, 472. 40 $4,421. 68 $2,322.15

In respondent’ s answer, respondent conceded the addition to
tax under 6651(a)(2) for petitioner’s taxable year 2000 and
all eged an increase for that year in the addition to tax under
section 6651(a)(1).

The i ssues remaining for decision are:

(1) Are certain paynents that petitioner received from
Gardner, Carton & Douglas (GC&D or firnm) during 2000 excl udabl e
under section 104(a)(2) frompetitioner’s gross incone for that
year? We hold that they are not.

(2) |Is petitioner liable for 2000 for the addition to tax
under section 6651(a)(1)? W hold that she is.

(3) Is petitioner liable for 2000 for the addition to tax
under section 6654(a)? W hold that she is to the extent stated
her ei n.

FI NDI NGS OF FACT

Most of the facts have been stipulated and are so found.

Petitioner resided in Lanham Maryland, at the tinme she
filed the petition in this case.

During the period that began around 1995 and that ended on

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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March 15, 2000, GC&D, a law firm enployed petitioner as an
attorney. During that period, GC& made bi weekly sal ary paynents
to petitioner.

Around | ate January 2000, GC&D advi sed petitioner that it
i ntended to di scharge her unless she voluntarily resigned from
the firm Shortly thereafter, petitioner informed GC& that she
intended to resign, and petitioner and GC&D began di scussing the
terms relating to petitioner’s resignation.

Around February 2000, GC&D sent petitioner a draft separa-
tion, release, and wai ver agreenent (separation agreenent). On
or about March 2, 2000, petitioner sent GC&D a nenorandumre-
sponding to GC&D' s draft separation agreenent. |In that response,
petitioner listed certain matters that she wanted GC&D to take
into consideration in finalizing the separation agreenent,
including the followng with respect to the consideration that
she was to receive under that agreenent:

l. Val uabl e Consi deration

A Severance pay for 12 nonths or 1 year from
term nation date of March 15, 2000 at $93, 750
annual rate or
Severance pay for * * *[2 nmpnths fromterm -

nati on date as of March 15, 2000 at $125, 000
per year rate retroactive to January 1, 2000.

2The nunber of nonths set forth in petitioner’s response to
GC&D s draft separation agreenent that is part of the record in
this case was illegible.
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El ection of |unp sum due on or before Mrch

30, 2000. Applicable taxes and FI CA deduc-

tions will be based on current W4 el ections
not to exceed total annual deduction anmpunts
reported on 1999 W2.

On or about March 15, 2000, petitioner and GC&D executed a

separation agreenent that reflected the final terns to which they

had agr eed.

The separation agreenent provided in pertinent part:

| . Val uabl e Consi der ati on

I n exchange for NDIRIKA'S entering into this
Agreenent, GC&D agrees to provide NDIRIKA with the
fol |l ow ng consi deration:

A GC&D wi Il pay NDI Rl KA severance pay in the
formof salary continuation at the annualized rate of
$93, 750, less applicable taxes and FICA for a period of
twelve (12) nonths followi ng the Separation Date (i.e.,
t hrough March 15, 2001) as defined in Section Il bel ow
(the “Severance Period”). Such severance pay wll be
paid, at NDIRIKA'S election, either (i) in equal bi-
nmont hl y paynments during the Severance Period, on dates
corresponding with GC&D s regul ar payroll dates, or
(1i) in one lunp sum paynment on the first regul ar
payrol|l date follow ng the Separation Date. Severance
wi |l be paid regardl ess of whether NDI Rl KA accepts
ot her enpl oynent during the Severance Peri od.

* * * * * * *

C. NDI Rl KA shall al so receive a | unp sum suppl e-
nment al severance paynment in the anount of $15, 000, |ess
applicable taxes and FICA, on the first regul ar payrol
date follow ng the Separation Date.

D. During the Severance Period, NDI R KA may
continue to use her office and tel ephone in furtherance
of her job search, and will continue to be all owed
access to her firmvoicemail and e-mail, provided
NDI RI KA el ects to receive her salary continuation
severance pay under paragraph A above in equal bi-
nmont hl y paynents, rather than in one |unp sum paynent.
NDI RIKA will not be required to, nor should she, per-
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formwork on client matters or any other matter on
behal f of GC&D during the Severance Period. I|f ND RI KA
el ects to receive her salary continuation severance
paynment in a lunp sum under paragraph A(ii) above, she
wi |l vacate her office by the end of the business day
on the day after the Separation Date and she will be

al l oned access to her firmvoicemail and e-mail for a
period of 60 days, ending May 15, 2000.

* * * * * * *

1. Term nation Date

NDI Rl KA hereby voluntarily resigns effective March
15, 2000 (the “Separation Date”).

I[11. Rel ease and Wi ver

By signing this Agreenent, NDI RI KA hereby rel eases
and wai ves all legal and equitable clains, rights and
causes of action of any kind whatsoever, known and
unknown, NDI RI KA has or may have agai nst GC&D, i ncl ud-
ing, individually and collectively, its partners,
associ ates, enpl oyees, agents, clients, benefit plans
and plan adm nistrators, successors and assigns, as of
the date this Agreenent is signed by NDIRI KA. This
includes, but is not limted to, all clainms relating to
NDI RI KA'S past relationship with and resignation from
enpl oynent wi th GC&D

Thi s rel ease and wai ver includes, but is not
limted to:

A any clains for wongful term nation, term na-
tion in violation of public policy, defamna-
tion, intentional infliction of enotional
di stress and any ot her common | aw cl ai ns;

B. any clains for the breach of any inplied,
written or oral contract, including, but not
limted to, any contract of enploynent;

C. any clains of discrimnation, harassnent or
retaliation based on such things as age,
marital status, citizenship, national origin,
race, religion, sex, sexual orientation,
pregnancy, including pregnancy-related dis-
ability, or physical or nental disability or
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medi cal condition unrelated to the ability to
perform

D. any clains for paynents of any nature, in-
cluding but not imted to wages, overtine
pay, severance pay, vacation pay, commi S-
si ons, bonuses and benefits or the nonetary
equi val ent of benefits; and

E. any clains to reinstatenent, rehire or re-
enpl oynent .

This rel ease and wai ver al so includes cl ains,
rights and causes of action that may arise under any
federal, state, local or D strict of Colunbia statutes,
ordi nances, rules, regulations and orders, including
but not limted to any claim right or cause of action
based on the Fair Labor Standards Act, Title VII of the
Cvil R ghts Act of 1964, the Fam |y and Medical Leave
Act, the Anmericans with Disabilities Act, the Age
Di scrimnation in Enploynent Act, the GCvil Rights Acts
of 1866, 1871, and 1991, the Enployee Retirenent |nconme
Security Act of 1974, the District of Colunbia Human
Ri ghts Act, the District of Colunbia Famly and Medi cal
Leave Act of 1990, the District of Col unbia Parental
Leave Law, the District of Colunbia Enploynent R ghts
of Blind and Physically Disabled Persons, the District
of Col unbi a WAge and Hour Laws, the Illinois Wage
Paynment and Collection Act, the Illinois Human Rights
Act, the Cook County Human Ri ghts Ordi nance and the
Chi cago Human Ri ghts Ordi nance, as each of them has
been or may be anended. NDIRI KA agrees not to file any
| awsuit agai nst GC&D or any of the rel ated individuals
or entities |listed above in this Section IIl based on
any clains released or right waived pursuant to this
Agreenent. NDI RI KA also agrees to waive her rights to
any clains for attorneys’ fees and recovery or conpen-
sation of any kind which she m ght otherw se receive as
the result of any claimfiled by her or on her behalf
agai nst GC&D or any of the entities or individuals
listed above. GC& will not oppose NDIRIKA' s rights to
unenpl oynment conpensati on.

Not wi t hst andi ng the foregoing, this rel ease and
wai ver does not include any clains which by | aw may not
be wai ved (such as clains to workers’ conpensation
benefits) and NDI RIKA's covenant not to sue does not
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apply to any lawsuit filed by NDIRIKA to enforce this
Agr eenent .

GC&D timely furnished to petitioner Form W2, Wage and Tax
Statenment (FormW2), in which it reported that during 2000 it
pai d her wages, tips, and other conpensation of $126,861.51 and
that it withheld Federal income tax of $16,961.36, State incone
tax of $7,316.44, and enpl oynent taxes (i.e., Social Security tax
and Medicare tax) totaling $6,580.88. The anount of wages, tips,
and ot her conpensation reported in Form W2 that GC&D furni shed
to petitioner included the two settlenent paynents of $93, 750 and
$15, 000 (settlenent paynents), or a total of $108, 750, that
petitioner received pursuant to the separation agreenent.

After having received Form W2 from GC&D, petitioner did not
contact the firmto informit that GC& had i nproperly reported
the settl enent paynents as wages, tips, and other conpensation in
that form

At a tinme not disclosed by the record during 2000, peti-
tioner received two early retirenent or pension distributions of
$66, 731. 45 and $21, 059. 02, respectively, from The Northern Trust
Conpany (Northern Trust) in its capacity as the fiduciary for the
Gardner, Carton & Douglas Plan. Northern Trust tinmely furnished
to petitioner two Forns 1099-R, Distributions From Pensions,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc. (Forns 1099-R). Forns 1099-R that Northern Trust

furnished to petitioner showed the foll ow ng information:
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G oss Taxabl e Federal | ncone
Payer’s Name Reci pi ent Di stri bution Anpunt Tax Wthheld
Nort hern Trust Rita Gant Ndirika $66, 731. 45 $66, 731. 45 $13, 346. 29
G oss Taxabl e Federal | ncone
Payer’s Name Reci pi ent Di stri bution Anpunt Tax Wthheld
Nort hern Trust Rita Gant Ndirika $21,059.02 $21, 059.02 $0

During 2000, petitioner received interest inconme of $749
fromHEWFCU HEWFCU tinmely furnished to petitioner Form 1099-
I NT, Interest Inconme, in which it reported that during 2000 it
paid her interest incone of $749.

During 2000, petitioner paid expenses totaling $39, 060,
whi ch qualify as item zed deductions for that year.

Petitioner did not make any estimated tax paynments with
respect to her taxable year 2000. Nor did she file Form 1040,
U.S. Individual Inconme Tax Return (tax return), for that year.
Respondent has no record that petitioner filed a tax return for
her taxable year 1999. Respondent’s records show that for that
year petitioner received wage i ncone of $94, 186 and i nterest
income totaling $22. Respondent’s records al so show t hat peti -
tioner paid nortgage interest of approximtely $23,000 during
t hat year.3

Respondent issued to petitioner a notice of deficiency

(notice) for her taxable year 2000. In that notice, respondent

3Respondent’s records are not part of the record in this
case. A revenue agent who had reviewed respondent’s records with
respect to petitioner’s taxable year 1999 testified that those
records indicated, inter alia, that petitioner paid between
$22, 000 and $23,000 of nortgage interest during that year.
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determ ned, inter alia, that petitioner is not entitled to
excl ude from her gross incone any of the paynents that she
recei ved during that year from GC&D, Northern Trust, and HEW FCU
Respondent further determ ned, inter alia, that petitioner is
liable for additions to tax under sections 6651(a)(1) and (2) and
6654(a), respectively. As discussed above, in the answer respon-
dent conceded the addition to tax under section 6651(a)(2).
OPI NI ON

Respondent concedes that section 7491 is applicable in the
instant case. Wth respect to section 7491(a), respondent
mai ntai ns that petitioner has not introduced credible evidence
under section 7491(a)(1l) or conplied with the applicable require-
ments of section 7491(a)(2). Therefore, according to respondent,
t he burden of proof wth respect to respondent’s deficiency
determ nation for petitioner’s taxable year 2000 does not shift
to respondent. On the record before us, we find that petitioner
has failed to carry her burden of establishing that she has
conplied with the applicable requirenents of section 7491(a)(2).
On that record, we further find that petitioner has not intro-
duced credi bl e evidence with respect to any factual issue rele-
vant to the Court’s determ ning whether to sustain respondent’s
deficiency determ nation at issue. On the record before us, we
conclude that petitioner has the burden of proving that that

determnation is wong. See Rule 142(a); Wlch v. Helvering, 290




U.S. 111, 115 (1933).

Paynents at |ssue

It is petitioner’s position that approximately $100, 000
(paynents at issue) of the paynents that she received pursuant to
t he separation agreenent was on account of personal physical
injuries or physical sickness and therefore should be excl uded
from her gross incone under section 104(a)(2).4 It is respon-
dent’s position that petitioner is not entitled to exclude from
her gross inconme under section 104(a)(2) the paynents at issue,
or any other paynents, that she received during 2000.

Section 61(a) provides the follow ng sweeping definition of

the term“gross incone”: “Except as otherw se provided in this
subtitle, gross incone neans all incone from whatever source
derived”. The regul ations pronul gated thereunder specifically

provi de that conpensation for services, such as term nation or
severance pay, is included within the definition of gross incone.
See sec. 61(a)(1); sec. 1.61-2(a)(1l), Inconme Tax Regs. Not only

is section 61(a) broad in its scope, Conm ssioner v. Schleier,

515 U. S. 323, 328 (1995), exclusions from gross incone nust be

narrowly construed, id.; United States v. Burke, 504 U.S. 229,

248 (1992).

Section 104(a)(2), on which petitioner relies, provides that

“The Court ordered the parties to file posttrial briefs.
Petitioner failed to do so.



gross incone does not include:

(2) the anobunt of any damages (other than punitive
damages) received (whether by suit or agreenent and
whet her as | unp suns or as periodic paynents) on ac-
count of personal physical injuries or physical sick-
ness;

The regul ati ons under section 104(a)(2) provide in pertinent
part:

The term “damages received (whether by suit or agree-
ment)” nmeans an anount received (other than worknmen’s
conpensation) through prosecution of a legal suit or
action based upon tort or tort type rights, or through
a settlenent agreenent entered into in lieu of such
prosecuti on.

Sec. 1.104-1(c), Incone Tax Regs.
The Suprenme Court summarized the requirenents of section
104(a)(2) as follows:

In sum the plain |language of § 104(a)(2), the
text of the applicable regulation, and our decision in
Bur ke establish two i ndependent requirenments that a
t axpayer nust neet before a recovery may be excl uded
under 8§ 104(a)(2). First, the taxpayer nust denon-
strate that the underlying cause of action giving rise
to the recovery is “based upon tort or tort type
rights”; and second, the taxpayer nust show that the
damages were received “on account of personal injuries
or sickness.” * * *

Conmi ssi oner v. Schleier, supra at 336-337.

When the Suprene Court issued its opinion in Conm Ssioner V.

Schl eier, supra, section 104(a)(2), as in effect for the year at

issue in Schleier, required, inter alia, that, in order to be
excl uded from gross incone, an anount of danages had to be

recei ved “on account of personal injuries or sickness.” After
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the Supreme Court issued its opinion in Schleier, Congress
anended (1996 anendnent) section 104(a)(2), effective for anmounts
recei ved after August 20, 1996, by adding the requirenent that,
in order to be excluded fromgross incone, any anounts received
must be on account of personal injuries that are physical or
sickness that is physical.® Small Business Job Protection Act of
1996, Pub. L. 104-188, sec. 1605, 110 Stat. 1755, 1838-1839. The
1996 anmendnent does not ot herw se change the requirenments of

section 104(a)(2) or the analysis set forth in Conm ssioner V.

Schleier, supra; it inposes an additional requirenment for an

anount to qualify as an exclusion from gross incone under that
section.

Wher e damages are received pursuant to a settlenent agree-
ment, such as is the case here, the nature of the claimthat was
the actual basis for settlenment controls whether such danages are

excl udabl e under section 104(a)(2). United States v. Burke,

supra at 237. The determ nation of the nature of the claimis

factual. Robinson v. Comm ssioner, 102 T.C 116, 126 (1994),

affd. in part, revd. in part, and remanded on another issue 70

5Sec. 104(a) provides that enotional distress is not to be
treated as a physical injury or physical sickness for purposes of
sec. 104(a)(2), except for damages not in excess of the anmount

paid for nmedical care attributable to enptional distress. 1In
this connection, the legislative history of the 1996 anmendnent
states: “It is intended that the termenotional distress in-
cl udes synptons (e.g., insomia, headaches, stomach di sorders)
which may result from such enotional distress.” H Conf. Rept.

104-737, at 301 n.56 (1996), 1996-3 C B. 741, 1041 n.56.
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F.3d 34 (5th Cr. 1995); Seay v. Conm ssioner, 58 T.C. 32, 37

(1972). \Were there is a settlenent agreenent, that determ na-

tion is usually made by reference to it. See Knuckles v. Conm s-

sioner, 349 F.2d 610, 613 (10th Gr. 1965), affg. T.C Meno.

1964- 33; Robi nson v. Conmni ssi oner, supra. |f the settl enent

agreenent | acks express | anguage stating what the settl enent
anount was paid to settle, the intent of the payor is critical to

t hat determ nati on. Knuckl es v. Conmi ssioner, supra;, see also

Agar v. Conmm ssioner, 290 F.2d 283, 284 (2d Cr. 1961), affg. per

curiamT.C. Meno. 1960-21. Although the belief of the payee is
relevant to that inquiry, the character of the settlenent paynent
hinges ultimately on the dom nant reason of the payor in making

the paynent. Agar v. Conmm ssioner, supra; Fono v. Conm Ssioner,

79 T.C. 680, 696 (1982), affd. w thout published opinion 749 F. 2d
37 (9th Gr. 1984). \hether the settlenent paynent is excludable
from gross income under section 104(a)(2) depends on the nature

and character of the claimasserted, and not upon the validity of

the claim See Bent v. Conm ssioner, 87 T.C. 236, 244 (1986),

affd. 835 F.2d 67 (3d Gr. 1987); dynn v. Conm ssioner, 76 T.C

116, 119 (1981), affd. w thout published opinion 676 F.2d 682

(1st Cr. 1982); Seay v. Conm Sssioner, supra.

I n support of petitioner’s position that the paynents at
i ssue are excludable from her gross incone under section

104(a)(2), petitioner testified that she had “inforned the
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managenent [of GC&D] that | felt that | had a claimrelated to
not only ny current pregnancy, but also the fact that | had | ost
a child in Cctober 1998 * * * and that | intended to pursue that
claimwhen | left.” Petitioner further testified that “To
rel ease ny pregnancy related claim | said to the firm you know,
that | wanted a settlenent anmount equal to a year’s salary”. W
found petitioner’s testinony to be vague, self-serving, uncorrob-
orated, inconsistent with the terns of the separation agreenent,
and not credible.®

As made clear by the follow ng provisions of the separation
agreenent, the settlenent paynents received thereunder were
sal ary continuation severance paynents.’

| . Val uabl e Consi der ati on

I n exchange for NDIRIKA'S entering into this
Agreenent, GC&D agrees to provide NDIRI KA with the
fol |l ow ng consi deration:

At the call of this case fromthe cal endar, petitioner
informed the Court that she intended to call as a wtness an
i ndi vi dual who during 2000 had been the nanagi ng partner (part-
ner) of GC&D and who woul d corroborate her claimthat the pay-
ments at issue were received on account of personal physical
injuries or physical sickness. At the call of this case for
trial, petitioner infornmed the Court that the partner whom she
intended to call “has come down with a case of ammesia”. W
infer frompetitioner’s failure to call that partner that his
testi mony woul d not have been favorable to petitioner’s position.
See Wchita Termnal Elevator Co. v. Conmm ssioner, 6 T.C. 1158,
1165 (1946), affd. 162 F.2d 513 (10th Cr. 1947).

"The separation agreenment contains a release and wai ver
provi sion that appears to contain boilerplate | anguage, and we do
not attribute any significance to that provision.
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A GC&D wi Il pay NDI Rl KA severance pay in the
formof salary continuation at the annualized rate of
$93, 750, less applicable taxes and FICA for a period of
twelve (12) nonths follow ng the Separation Date (i.e.,
t hrough March 15, 2001) as defined in Section Il bel ow
(the “Severance Period”). Such severance pay wll be
paid, at NDIRIKA'S election, either (i) in equal bi-
mont hl y paynments during the Severance Period, on dates
corresponding with GC&D s regul ar payroll dates, or
(1i) in one lunp sum paynment on the first regul ar
payrol|l date follow ng the Separation Date. Severance
wi |l be paid regardl ess of whether NDI Rl KA accepts
ot her enpl oynent during the Severance Peri od.

* * * * * * *

C. NDI Rl KA shall al so receive a | unp sum suppl e-
nment al severance paynment in the anount of $15, 000, |ess
applicable taxes and FICA, on the first regul ar payrol
date follow ng the Separation Date.

D. During the Severance Period, NDI R KA may
continue to use her office and tel ephone in furtherance
of her job search, and will continue to be all owed
access to her firmvoicemail and e-mail, provided
NDI RI KA el ects to receive her salary continuation
severance pay under paragraph A above in equal bi-
nmont hly paynments, rather than in one |unp sum paynent.
NDI RIKA wi Il not be required to, nor should she, per-
formwork on client matters or any other matter on
behal f of GC&D during the Severance Period. |f ND RI KA
el ects to receive her salary continuation severance
paynment in a lunp sum under paragraph A(ii) above, she
wi |l vacate her office by the end of the business day
on the day after the Separation Date and she wll be
al l oned access to her firmvoicemail and e-mail for a
period of 60 days, ending May 15, 2000.

Petitioner did not introduce any reliable evidence that
persuades us that the separation agreenent, which treats the
paynments at issue as salary continuation severance paynents,
incorrectly characterized such paynents. Petitioner had the

opportunity to chall enge the characterization of the settl enment
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paynents as sal ary continuati on severance paynents when (1) she
responded to GC&D' s draft separation agreenent, (2) signed the
separation agreenent, and (3) received Form W2 from GC&D in
which the firmreported such paynents as wages, tips, and other
conpensation. She did not.

Based upon our exam nation of the entire record before us,
we find that the salary continuation severance paynents that GC&D
made to petitioner pursuant to the separation agreenent are gross
i ncone. See sec. 61(a)(1l); sec. 1.61-2(a)(1), Incone Tax Regs.
On that record, we further find that petitioner has failed to
carry her burden of establishing that the nature of the claim
that was the actual basis for the paynents made pursuant to the
separation agreenent was certain personal physical injuries or
physi cal sickness that she suffered while working for GC&D
relating to (1) a mscarriage that she may have had, (2) a
pregnancy that she may have had when she left the firm or
(3) another cause. On the record before us, we find that peti-
tioner has failed to carry her burden of establishing that she
received the paynents at issue on account of personal physical
injuries or physical sickness. On that record, we further find
that petitioner has failed to carry her burden of establishing
that she is entitled under section 104(a)(2) to exclude the

paynments at issue from her gross incone.
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Addition to Tax Under Section 6651(a)(1)

Respondent determ ned that petitioner is liable for the
addition to tax under section 6651(a)(1l). Section 6651(a)(1)
i nposes an addition to tax for failure to file a tax return on
the date prescribed for filing, unless petitioner proves that
such failure to file was due to reasonabl e cause and not w | ful

neglect. Sec. 6651(a)(1); H gbee v. Conmm ssioner, 116 T.C. 438,

447 (2001).
Respondent nust carry the burden of production with respect
to the addition to tax under section 6651(a)(1). Sec. 7491(c);

Hi gbee v. Conm ssioner, supra at 446-447. To satisfy respon-

dent’s burden of production, respondent nust cone forward with
“sufficient evidence indicating that it is appropriate to inpose”

the addition to tax. Hi gbee v. Commi ssi oner, supra at 446.

Al t hough at trial petitioner appeared to concede the addi -
tion to tax under section 6651(a)(1l), it is not altogether clear
to the Court that she in fact conceded that addition to tax.
Consequently, we shall address whether petitioner is liable for
the addition to tax under section 6651(a)(1) for her taxable year
2000.

We have found that petitioner did not file a tax return for
her taxable year 2000. On the record before us, we find that
respondent has satisfied respondent’s burden of production under

section 7491(c) with respect to the addition to tax under section
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6651(a)(1). On that record, we further find that petitioner has
failed to carry her burden of showing that her failure to file a
tax return for 2000 was due to reasonabl e cause, and not due to
wi || ful neglect.

Respondent conceded in the answer the addition to tax under
section 6651(a)(2) determined in the notice. As a result,
according to respondent, section 6651(c)(1) does not apply. W
agree with respondent. On the record before us, we find that
respondent has established that the anpbunt of the addition to tax
under section 6651(a)(1l) that respondent determined in the notice
shoul d be increased.?

Addition to Tax Under Section 6654(a)

Respondent determ ned that petitioner is liable for the
addition to tax under section 6654(a). Section 6654(a) i nposes
an addition to tax in the case of an underpaynent of estimated

tax by an individual.?

8The increase in the addition to tax under 6651(a)(1l) that
we have sustained will be determ ned by the parties under Rule
155.

SFor purposes of sec. 6654(a), it is necessary to determ ne
whet her there is an underpaynent of a required installnment of
estimated tax. See sec. 6654(a) and (b). In this connection,
the anount of any required installnment is 25 percent of the
requi red annual paynent. Sec. 6654(d)(1)(A). The required
annual paynent is equal to the lesser of (1) 90 percent of the
tax shown in the tax return for the taxable year or, if no tax
return was filed, 90 percent of the tax for such year, or (2) if
the individual filed a tax return for the precedi ng taxabl e year,
100 percent of the tax shown in such return. Sec. 6654(d)(1)(B)
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Respondent has the burden of production with respect to the
addition to tax under section 6654(a). Sec. 7491(c); Hi gbee v.

Conm ssi oner, supra at 446-447. W have found that petitioner

did not file a tax return for her taxable year 2000 and that
respondent has no record that petitioner filed a tax return for
her taxable year 1999. Petitioner introduced no reliable evi-
dence establishing that she filed a tax return for either of
those years. W have also found that petitioner did not make any
estimated tax paynents with respect to her taxable year 2000,
al t hough the anobunts of tax withheld during that year are treated
under section 6654(g)(1) as estimted tax paynents.

We find that the record contains evidence fromwhich the
parties, in the conputations under Rule 155, will be able to
cal cul ate the anmount of any required installnment by petitioner
within the nmeani ng of section 6654(d)(1) with respect to her
t axabl e year 2000 and the amount, if any, of an underpaynent of
estimated tax for that year. |In the event that such cal cul ation
were to establish that petitioner underpaid her estimated tax for
her taxable year 2000, we find that respondent has satisfied
respondent’s burden of production with respect to the addition to
tax under section 6654(a) for that year. |In that event, we
further find on the instant record (1) that none of the excep-
tions in section 6654(e) applies and (2) that petitioner is

liable for the addition to tax under section 6654(a) for her



t axabl e year 2000.

In the event that the calculation relating to section 6654
were to establish that petitioner did not underpay her estinmated
tax for her taxable year 2000, we find that respondent has not
sati sfied respondent’s burden of production with respect to the
addition to tax under section 6654(a) for that year and that
petitioner is not liable for such addition to tax.

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
irrelevant and/or without nerit.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




