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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency of $2,598 in petitioner’s

2003 Federal inconme tax and an accuracy-rel ated penalty of
$519. 60 under section 6662. After concessions,! the issues for
decision are: (1) Wether petitioner is entitled to dependency
exenption deductions for his two mnor children, (2) whether
petitioner is entitled to head of household filing status, (3)
whet her petitioner is entitled to the earned inconme credit, (4)
whet her petitioner is entitled to the additional child tax
credit, and (5) whether petitioner is liable for the accuracy-
rel ated penalty under section 6662.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petition was
filed, petitioner resided in Kenosha, W sconsin.

Petitioner is self-enployed as a general contractor.
Petitioner runs a small contracting busi ness under the nane “The

Unt ouchabl es”. Petitioner has two children: A ON and A V.N.?2

L' At trial, respondent conceded that there was no wage
i ncome of $2,430 or scholarship or grant incone of $961 received
by petitioner, as determned in the notice of deficiency.
Respondent al so conceded that petitioner was engaged in a trade
or business and therefore, was entitled to a $15, 000 | oss
reported on his Schedule C, Profit or Loss From Busi ness.

2 The Court uses initials when referring to mnor children.
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The nother of AON is Terry Cark (Ms. Cark). M. Cdark
resides in Elgin, Illinois. During the year in issue, A ON was
14 years old. The nother of A/V.N is Kathryn M Janecky (M.
Janecky). The record is silent with respect to Ms. Janecky’s
pl ace of residence. During the year in issue, A V.N. was 3 years
ol d.

Petitioner married Tanera Neal (Ms. Neal) (a.k.a. Tanera
Gudmundson, ® a. k.a. Tanera Clare*) in 2001. Petitioner and M.
Neal purchased a single-famly hone together in Zion, Illinois
(the Zion residence), sonmetinme in 2001. The couple lived
together at the Zion residence from 2001 through the begi nning of
2003 with Ms. Neal’'s four children. At sone tine in early 2003,
petitioner’s son, A O N, cane to live with him

On March 1, 2003, petitioner entered into a rental agreenent
bet ween hinself and Tanera C are, lessor,® (a.k.a. Ms. Neal) for
a nonth-to-nonth | ease on an apartnent |ocated in Kenosha,

W sconsi n® (the Kenosha apartnment). The rental agreenent

specified that the nonthly rent due for the unit--$650--would be

3 @Qudnmundson is Ms. Neal’'s fornmer name by marri age.
4 Care is Ms. Neal’'s maiden nane.

5> The record is silent as to when Ms. Neal becane the | essor
on this apartnent.

6 The Court takes judicial notice that the towns of Zion,
I1l., and Kenosha, Ws., are located 10 mles apart from each
ot her .
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paid only to Ms. Neal. From March 1, 2003, through the tine of
trial, Ms. Neal remamined in the Zion residence with her children.
Ms. Neal’'s four children and AA.O N were enrolled in the Z on-
Bent on Townshi p School District for the 2003-2004 school year.

On Decenber 19, 2005, petitioner and Ms. Neal refinanced the
Zion residence by executing a new nortgage on the property. The
Decenber 19, 2005, nortgage was nmade between Bergin Financial,
Inc., nortgagor, and “Antoni o Neal and Tanmera Gudnundson aka
Tanera Neal, Husband and Wfe,” nortgagees. The parties agree
that petitioner and Ms. Neal were married throughout 2003, and as
of the date of trial

Custody and Care of AAON. and A V.N

The record is silent as to any formal custody arrangenent
bet ween petitioner and Ms. Clark with respect to AON A ON.
has resided with petitioner since early 2003. Petitioner
receives no child support fromM. Cark for A O N

A. O N attended Zi on-Benton Townshi p H gh School so that he
woul d be able to provide afterschool care to Ms. Neal’'s four
children who were of elenentary school age.

Petitioner provided all the financial support for A O N.
during the taxable year in issue, including enrolling AQON. in
numer ous afterschool and weekend athletics prograns at the YMCA

Wth respect to AAV.N., the parties agree that M. Janecky

was the custodial parent of the child during the year in issue.
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Pursuant to a Stipulation and Order for Child Support (Order)
entered by the Grcuit Court of Racine County, Wsconsin, on
Novenmber 10, 2000, Ms. Janecky was awarded primary custody, with
petitioner receiving visitation with the child, “at al
reasonabl e tines upon prior notice to the nother.” According to
his arrangenment with Ms. Janecky, petitioner had custody of
A.V.N. every other weekend, and throughout the entire summer.
The record is inconclusive, however, as to where A V.N stayed
when the child visited petitioner during the year in issue.’

Petitioner provided financial support for A V.N when the
child stayed with him including providing summer vacati ons,
trips, clothing, and food. Pursuant to the Order, petitioner was
ordered to pay $26 per week in child support for A V.N

The Order al so provided that petitioner would be entitled to
cl aima dependency exenption deduction for A V.N. “every other
year * * * followng the date of this docunent”. Petitioner
cl ai mred a dependency exenption deduction for AV.N. in the year
at issue, but he did not attach a Form 8332, Release of CQaimto
Exenption for Child of Divorced or Separated Parents,® to his

2003 Federal incone tax return.

" Ms. Neal testified that A V.N. stayed at the Zion
residence, while petitioner indicated that the child was with him
at the Kenosha apartment during visits.

8 The record is silent as to whether petitioner and Ms.
Janecky were ever nmarried.
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Filing of Petitioner’s 2003 Federal |Incone Tax Return

Petitioner’s Form 1040, U.S. Individual Incone Tax Return,
was prepared and electronically filed by H&R Bl ock Tax Services
| ocated in Gurnee, Illinois. Petitioner filed his return as head
of household and clainmed two children as dependents, the earned
income credit, and the additional child tax credit. 1In the
notice of deficiency, respondent determ ned that petitioner’s
filing status was married filing separately and disall owed the
two cl ai ned dependency exenpti on deductions, the earned inconme
credit, and the additional child tax credit. The tax return
preparer prepared petitioner’s return based on infornation that
petitioner provided. Petitioner’s 2003 return was filed on Apri
6, 2004.

Di scussi on

In general, respondent’s determ nations as set forth in a

noti ce of deficiency are presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that the burden of proof shall be upon
the taxpayer. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491
shifts the burden of proof to the Conmm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Petitioner does not argue that section 7491 is

applicable in this case, and he has not established that the
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burden of proof should shift to respondent. Petitioner,
therefore, bears the burden of proving that respondent’s
determnations in the notice of deficiency are erroneous. See

Rul e 142(a); Welch v. Helvering, supra at 115.

Dependency Exenption Deducti ons

Petitioner clained dependency exenpti on deductions for
A.ON and A V.N for taxable year 2003. Section 151 all ows
deductions for personal exenptions, including exenptions for
dependents of the taxpayers. See sec. 151(c). Section 152(a)
defines the term “dependent”, in pertinent part, to include a son
or daughter of the taxpayer over half of whose support for the
cal endar year was received fromthe taxpayer. The term “support”
i ncl udes food, shelter, clothing, nedical and dental care,
education, and the like. Sec. 1.152-1(a)(2)(i), Income Tax Regs.
I n determ ni ng whether an individual received nore than half of
his or her support froma taxpayer there shall be taken into
account the anmount of support received fromthe taxpayer as
conpared to the entire anmount of support which the individua
received fromall sources. 1d.

Section 152(e) provides a special support test for children
of individuals who are no |onger or were never married. See King

v. Comm ssioner, 121 T.C. 245, 248-249 (2003). Sinply put,

section 152(e) provides that if a child receives over half of his

or her support fromhis or her parents and is in the custody of
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one or both of themfor nore than half of the cal endar year, then
t he parent having custody of the child for a greater portion of
the year at issue (the custodial parent) is entitled to claimthe
dependency exenption deduction for that child unless, as relevant
here, the custodial parent has validly executed a witten rel ease
of his or her right to claimthe dependency exenption deducti on.

Wth respect to AON., we first note that respondent did
not disallow the exenption clained by petitioner because the
child had al so been clained by anot her taxpayer. Rather,
respondent disallowed the exenption clained for A.O N on the
grounds that petitioner had failed to substantiate that he
supported AA.O N and that A O N resided with petitioner during
the year in issue.

Based on the testinony and evi dence provided, we are
convinced that AAO N resided with petitioner for the magjority of
t he 2003 taxable year. Qur conclusion is buttressed by a letter
fromthe Registrar of the Zion-Benton Townshi p School D strict
stating that AON was “in the custody of his father, Antonio
Neal Sr., for the 2003-2004 school year”. W also find
petitioner’s testinony that A O N was enrolled at the YMCA
t hroughout 2003 to be credi bl e and convi nci ng.

Wth respect to respondent’s argunent that A . O N could have
stayed with his nother and still attended school in Zion, the

Court takes notice that the towns of Elgin and Zion are |ocated
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nore than 60 mles apart, thus making the possibility of a daily
commute to and from school in excess of 2 hours highly
i nprobable. Accordingly, we find that AAO N resided with
petitioner for the greater portion of the year in issue, and that
petitioner is, therefore, entitled to the dependency exenption
deduction pursuant to section 152(e)(1) with respect to A O N.

Wth respect to AAV.N., petitioner admts that he was not
the custodi al parent of her in 2003. Moreover, although
petitioner did provide support for A V.N during the year in
i ssue of $26 per week, in addition to those incidental costs that
he incurred in providing for the child s needs during visitation
times, he did not either provide substantiation for these anmounts
or show the total anpbunt of support provided to the child as
requi red under section 152. See sec. 1.152-1(a)(2)(i), Incone
Tax Regs.

Wth respect to petitioner’s argunent that he was
unequi vocal ly entitled to claimthe dependency exenption
deduction for A V.N based on the | anguage in the aforenentioned
Order, the lawis clear that State courts, by their decisions,

cannot determ ne issues of Federal tax law. See Conm Ssi oner V.

Tower, 327 U.S. 280, 288 (1946).
Finally, petitioner did not attach a Form 8332 pertaining to
A V.N to his 2003 return. H s argunent that the H&R Bl ock

office that assisted himin the preparation of his 2003 return
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was to blame for this error is both unconvincing and w thout
nerit.® It is the taxpayer’'s duty, and not his return preparer’s
duty, to attach a valid Form 8332, or an equivalent witten
declaration, to the return at the tinme of filing; this failure
prohi bits the taxpayer fromclaimng a dependency exenption

deduction for his or her mnor child. See Presley v.

Comm ssioner, T.C Meno. 1996-553. Accordingly, we sustain

respondent’s determnation with respect to petitioner’s clained
dependency exenption deduction for A V.N only.

Head of Household Filing Status

Petitioner filed his 2003 return as head of househol d, and
respondent determ ned that petitioner’s filing status was marri ed
filing separately in the notice of deficiency. Respondent’s
determ nati on was made on the ground that petitioner had not
sufficiently established that he was not married to Ms. Neal in
2003.

Section 1(b) inposes a special incone tax rate on an
individual filing as head of a household. Section 2(b) provides
the requirenents for head of household filing status. As
relevant here, to qualify as a head of househol d, a taxpayer nust
(a) be unmarried at the end of the taxable year, (b) not be a

surviving spouse, and (c) maintain as the taxpayer’s hone a

° Petitioner testified that he was not aware of the Form
8332 requirenent until the tinme of trial.
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househol d that constitutes the principal place of abode of an
unmarried son or daughter. Sec. 2(b)(1).

Section 2(b)(1) clearly states that “an individual shall be
considered a head of a household if, and only if, such individual
is not married at the close of his taxable year”. Petitioner has
t he burden of proving that he was unmarried. Rule 142(a).

The record is clear that petitioner was still married to M.
Neal at the close of the taxable year 2003. First, both
petitioner and Ms. Neal testified that they were still married as
of the date of trial. Second, we are unconvinced fromour review
of the record before us that petitioner and Ms. Neal were
separ ated and mai ntai ni ng separate househol ds during the year in
i ssue. See secs. 2(c), 7703(b). Although the |ease contained in
the record specifies that all rents were to be paid to Ms. Neal,
nei ther petitioner nor Ms. Neal produced any proof at trial that
petitioner paid the rent on the Kenosha apartnent. Petitioner
di d not produce any evidence that he paid any costs associ ated
with the maintenance of the Kenosha apartnent, including garbage
col l ection costs, cable television, or tel ephone service.?

When asked by the Court why petitioner did not bring any
proof of his residence in 2003 to Court, petitioner replied that

he only brought those docunents listed in a letter provided to

10 According to the lease, the rent for the unit covered al
utilities. Cable, television, tel ephone, and garbage collection
costs were the responsibility of the | essee.
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hi m by respondent, and that had he known that the Court would
requi re proof of his residence in Kenosha, he woul d have brought
t hose docunents with him

The burden of refuting respondent’s determ nations rests
with petitioner. Rule 142(a)(1). It is not respondent’s duty to
ensure that petitioner is aware of the evidence that he or she
may need to present before the Court. Further, petitioner
received a Standing Pretrial Notice fromthe Court which infornmed
petitioner to “organi ze” and “present all docunents” at trial
pertinent to his case. Petitioner was aware that both his
marital status and place of residence in 2003 were at issue in
this case.* It follows, therefore, that petitioner has not net
his burden in refuting respondent’s determ nation with respect to
his marital status for 2003.

Accordi ngly, and based on the foregoing, we hold that
petitioner is not entitled to head of household filing status for
t he taxabl e year 2003. Respondent’s determ nation on this issue
I S sustained.

Earned | nconme Credit

As previously stated, petitioner clained an earned incone

credit for 2003 with AON and A V.N. as the qualifying

11 As grounds for review, the petitioner lists on his
petition to the Court that he “filed a true and conplete tax
return” and that he and his wfe “were separated” and |iving
apart during the year in issue.
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children. In the notice of deficiency, respondent disallowed the
earned incone credit in full.

Subject to certain limtations, an eligible individual is
allowed a credit which is calculated as a percentage of the
i ndi vidual’s earned inconme anount. Sec. 32(a)(1l). One such
limtation applies to married individuals. Section 32(d)
provides: “In the case of an individual who is married (wthin
t he nmeani ng of section 7703), this section shall apply only if a
joint returnis filed for the taxable year under section 6013.”
Section 7703(a) (1) provides that “the determ nati on of whether an
individual is married shall be made as of the close of his
taxabl e year” and that certain married individuals |living apart
shal | not be considered as narri ed.

The parties agree that petitioner was still married to M.
Neal at the close of the taxable year 2003, and for reasons
previously stated, the Court is not satisfied that petitioner
was |iving apart from M. Neal in 2003. Accordingly, since
petitioner did not file a joint return for taxable year 2003, is
still married to Ms. Neal, and cannot prove that he was separated
fromM. Neal in 2003, he is not entitled to an earned incone
credit for taxable year 2003. Respondent’s determ nation on this

i ssue i s sustained.



Additional Child Tax Credit

Petitioner claimed the additional child tax credit with
respect to AON and A V.N for the taxable year 2003. Section
24(a) authorizes a child tax credit with respect to each
qualifying child of the taxpayer. The term*®“qualifying child” is
defined in section 24(c). A “qualifying child” neans any
i ndividual with respect to whomthe taxpayer is allowed a
deduction under section 151, who has not attained the age of 17
as of the close of the taxable year, and who bears a relationship
to the taxpayer as prescribed by section 32(c)(3)(B). Sec.
24(c)(1).

For reasons previously discussed, petitioner is entitled to
t he dependency exenption deduction with respect to A O N under
section 151. Therefore, A ON is petitioner’s only qualifying
child, and petitioner is entitled to a child tax credit with
respect to AON only.

Secti on 6662 Penalty

The final issue is whether petitioner is |liable for the
accuracy-rel ated penalty for the year 2003 under section 6662
for negligence, disregard of rules or regulations, or a
substanti al understatenent of incone tax. Sec. 7491(c) pl aces
upon the Comm ssioner the burden of production with respect to
any penalty or addition to tax. Based on the record, we hold

t hat respondent has satisfied the burden with respect to the
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section 6662(a) accuracy-related penalty for the reasons
di scussed hereinafter.

Section 6662(a) applies to any portion of an under paynment of
tax required to be shown on a return in an anmount equal to 20
percent of the portion of the underpaynent to which section 6662
applies. Section 6662(b)(1) provides that the penalty shal
apply to any underpaynent attributable to negligence or disregard
of rules or regul ations.

Section 6662(c) provides that the term “negligence” includes
any failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue |aws, and the term “di sregard”
i ncl udes any carel ess, reckless, or intentional disregard of
rules or regulations. Negligence is the |lack of due care or
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. Neely v. Comm ssioner, 85 T.C.

934, 947 (1985).
Negl i gence frequently takes the form of overstated

deductions. Alberico v. Conm ssioner, T.C. Mnop. 1995-542.

Overstatenment of deductions can reflect the taxpayer’s inability
to mai ntain adequate records; this inadequacy al one may be
grounds for inposing the penalty. 1d. A taxpayer is required to
mai ntain records sufficient to establish information provided on
atax return. 1d. Failure to naintain records to substantiate

cl ai mred deductions is evidence, therefore, of taxpayer



negl i gence.

Petitioner filed his 2003 return as head of househol d and
cl ai mred dependency exenption deductions for two m nor children,
the earned incone credit, and the additional child tax credit.

As previously discussed, petitioner was entitled to claima
dependency exenption deduction for only one child, A O N, based
on the evidence presented to the Court. Respondent’s other
determ nati ons were sustai ned.

Wth respect to the sustained determ nations, petitioner was
responsi ble for conplying with the provisions underlying the
requi renents for the clained deductions and filing status, and to
mai ntain records adequate to establish his entitlenent thereto.
Petitioner failed to do this.

Accordi ngly, and based on the foregoing,

Deci sion will be entered

under Rul e 155.




