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SWFT, Judge: The issue for decision is whether petitioner

is entitled to equitable relief fromjoint and several

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

under section 6015(f) with respect to the follow ng unpaid

Feder a

i ncone taxes that are attributable to i ncone earned by

petitioner’s fornmer spouse as an anest hesi ol ogi st:

liability
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Year Anpunt
1993 $52, 689
1994 31, 191
1995 20, 039

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner resided in
Evans, GCeorgi a.

In the late 1960s, petitioner graduated with a B.S. in
chem stry from Xavier University |located in New Ol eans,

Loui siana. |In May of 1973, petitioner graduated with a nedi cal
degree from Howard University College of Medicine, located in
Washi ngton, D.C.

After graduating from nedi cal school, petitioner conpleted a
l-year internship and a 3-year radiol ogy residency also at Howard
Uni versity Hospital

On January 3, 1976, petitioner and Alimam Neal (Al imn) were
married. At the tine of their marriage, petitioner was 27 and
Ali mam was 28 years old. This marriage was petitioner's first

and Ali mam s second.
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Ali mam al so obtained a nedical degree and in 1977 conpl et ed
hi s nedi cal residency in the Departnment of Anesthesiol ogy at
Wal ter Reed Arny Medical Center |ocated in Washington, D.C

In 1977, at the end of petitioner's and of Alimani s nedi cal
residencies, petitioner and Ali mam noved to Augusta, Ceorgia,
where petitioner has been enployed full tine as a radiol ogist at
the hospital affiliated with the Medical College of Georgia and,
since 1997, as a nenber of the faculty at the Medical Coll ege of
Georgia. In 2002, petitioner received the Georgia State Medi cal
Association's nedallion, its highest honor, for “exenplary
medi cal service and conmunity contributions.”

For 3 years after noving to Georgia in 1977, as part of his
commtnment to the Arnmy relating to the costs of his nedical
school education, Alimmwas enployed at the Dwm ght David
Ei senhower Arny Medical Center as an anesthesiologist. |In 1980,
after conpleting his coonmtnent to the Arny, Alimamleft mlitary
service and worked at the Medical College of Georgia for 1 year
and thereafter established his own nedical practice. From 1981
through the late 1990s, including the years at issue herein,

Al'i mam has mai ntai ned his own nedical practice wwth a specialty
i n anest hesi ol ogy.
In 1979, 1981, and 1985, petitioner and Alimani s three

chil dren were born.
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During the years at issue herein, petitioner’s only
significant source of incone was her salary from her enpl oynment
as a radiologist and as a faculty nenber at the Medical College
of Georgia. Each nonth, petitioner’s salary was deposited into a
separate checki ng account that she nai ntai ned.

During the years at issue herein, Alimamreceived incone
fromhis nmedical practice and fromrental real estate, which rea
estate he separately owned.

As di scussed bel ow, during nost of the years of their
marriage, including the years at issue herein, petitioner
hersel f, from her incone, paid nost of the famly expenses.
Alimam paid only a limted portion of the famly expenses, and
Al i mam spent an exorbi tant anmount of his noney on personal
i nvestnments and other, nonfamly matters.

Usi ng her inconme, petitioner paid her own personal expenses,
one-hal f of the nortgage on the fam |y residence, and nost of the
expenses of the three children, including the costs of the
children’s clothing and school supplies, private school tuition,!?
and various extracurricular activities such as football, soccer,
gymastics, piano, and ballet. Using her inconme, petitioner also

purchased the groceries and ot her household supplies. Petitioner

! During the years at issue, private school tuition for the
three children total ed $1, 200 a nont h.
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spent little on herself, and essentially all of petitioner’s
i ncone in each year was spent on famly expenses.

QG her than a mandatory State retirenent fund to which
petitioner contributed, petitioner does not have significant
savi ngs.

Using his inconme, Alimam generally paid the other half of
the nonthly nortgage, the household utility bills, paynents due
on the various cars he purchased, the paynents due on
petitioner’s one car, and his many personal expenses.

Throughout their marriage, petitioner and Alimam nai ntai ned
separ ate checking accounts, and generally, the nonthly nortgage
paynments were made with checks witten by Al i nmam

In 1989, Alimam filed for bankruptcy. Petitioner also
si gned the bankruptcy petition.

At the tinme of the above bankruptcy, Alimaminaccurately
told petitioner that the above bankruptcy and their poor
financial situation were caused by various tax shelter
deductions, which Alimam had clainmed on their joint Federal
i ncone tax returns and whi ch had been audited and disall owed by
respondent, resulting in large tax deficiencies. |In fact, Aimm
and petitioner’s bankruptcy and tax problens rel ated
significantly to unpaid taxes attributable to Aliman s incone
fromhis nmedical practice. Around the sane tine, petitioner had

heard fromfriends and nedi cal coll eagues that they al so had
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claimed tax shelter deductions that had been disall owed by
respondent, and petitioner believed Alimanm s explanation as to
the reason for their financial difficulties and for the
bankruptcy petition that was fil ed.

During the hearings relating to the above bankruptcy,
petitioner first |earned that Alimam had purchased in his own
name, anong ot her assets, a boat, a villa in Colorado, six or
seven cars, and expensive fine art. Alinmam had not i nforned
petitioner of any of these purchases. This first bankruptcy case
was cl osed on June 11, 1991. The record is unclear as to the
resolution of this bankruptcy case.

A nunber of times during the years at issue, due to Alimanis
failure to pay household utility bills, the famly' s utilities
were shut off, and on one occasion, in order to keep the
utilities on, petitioner pawned a Rol ex watch Ali mam had gi ven
her.

On June 16, 1995, Alimam again filed for bankruptcy, and
again petitioner signed this bankruptcy petition. This tine,
Alimam inaccurately told petitioner that this second bankruptcy
was caused by another audit by respondent in which respondent
di sal | oned expenses clainmed on their joint Federal inconme tax
returns filed in the early 1990s relating to Alimam s nedi cal

practice.
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Li sted bel ow are the assets included in the 1995 bankruptcy
estate and an indication of whether the assets, at that tine,
were held in the name of petitioner, in the nane of Alinmm or
jointly. The bankruptcy docunents in evidence do not indicate
whet her the dollar anmpbunts indicated for the assets reflect the

estimted value or the cost of the assets.

Asset Petitioner Al i mam Joi nt

Real property - Martinez, GA -- -- $320, 000
Real property - Quincy, FL -- $ 35, 000 --
Real property - Augusta, GA -- 183, 000 --
Real property - Hilton Head Island, SC -- 75, 000 --
Checki ng accounts $ 200 800 --
I ndi vi dual retirenment account -- -- 4,000
State retirenent plan 77,000 -- --
1993 Mercedes aut onobil e 0* -- --
1982 Mercedes aut onobil e -- 7,000 --
1984 Dodge station wagon autonobil e -- 500 --
1985 Ford LTD aut onobil e -- 0 --
1986 Ford Thunderbird aut onobile -- 4,500 --
1992 Mercedes aut onobile -- 0* --
Househol d goods & cl ot hes -- -- 9, 450
Furs & jewelry 2,000 -- --

Tot al $79, 200 $305, 800 $333, 450

* Leased assets.

Thi s second bankruptcy case was closed on May 15, 1996, and the
record is unclear as to the resolution of this bankruptcy case.

At sonme point prior to 1996, petitioner |earned that Alimam
was having a nunber of extramarital affairs, including a |ong-
termaffair wwth a woman whom with her child, Alimamfinancially
support ed.

On July 5, 1996, as a result of Alimam s m smanagenent of
the marital finances (including his failure to pay the taxes at

i ssue herein), Alimam s extramarital affairs, and other marital
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probl ens, petitioner, with their three children, left the narital
home. Petitioner and Ali mam were divorced on April 14, 1998.

In the divorce decree of the Superior Court of Colunbia
County, State of Georgia, Alimmwas ordered to pay all
outstanding joint Federal incone taxes “as well [as] any other
future tax liability having been incurred during the course of
the parties’ marriage”.

In the divorce proceeding, petitioner was not awarded
al i nrony or any support paynents from A imm Al inmam was ordered
to pay nonthly child support of $3,000 for the three children,
whi ch child support Alimam paid only sporadically. Alimmwas
once incarcerated for failure to pay such child support.

Throughout their marriage and in spite of petitioner’s
requests, Alimamdid not provide to petitioner any financi al
information relating to his nedical practice, and petitioner was
never shown any books and records relating to Aliman s nedi cal
practice.

During the years in issue, all of petitioner’s annual incone
and her withheld taxes were reflected on Forns W2, Wage and Tax
Statenent, which petitioner gave to Alimam each year prior to the
preparation by Alimn s accountant of their joint Federal incone
tax returns. The taxes withheld frompetitioner’s salary each

year reflected essentially the total Federal incone tax
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liabilities that woul d have been due on petitioner’s incone had
petitioner filed separate Federal incone tax returns.

During the years at issue, Alimamdid not have any taxes
wi thheld fromhis income, and Alimam did not nake any esti mated
tax paynents relating to his incone.

In connection with the preparation of petitioner and of
Alimam s joint Federal inconme tax return for each of the years
1981 through 1996, Alimam woul d gather the information rel evant
to the preparation of the tax returns, including the Forns W2
that petitioner provided to him and take the information to his
accountant. The accountant would prepare the tax returns and
give themto Alimam Alimam woul d sign the tax returns and then
generally give the tax returns to petitioner to sign, after which
Ali mam woul d take the tax returns back from petitioner and nai
to respondent the signed tax returns.

On their 1993 and 1995 Federal income tax returns, however,
Al'i mam apparently signed petitioner’s signature.

Year after year (from 1981 through 1996) and w t hout
petitioner’s knowl edge (and al so apparently w thout his
accountant’s know edge), in his mailing to respondent of
petitioner and Alimanmis tax returns, Alimmwuld not include any
paynment of the tax bal ances shown to be due on the tax returns as
filed, which balances related to unpaid taxes attributable to

Alimanm s inconme fromhis nedical practice.
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Specifically with regard to the years at issue herein, on
Decenber 1, 1994, Alimamuntinely mailed to respondent petitioner
and Alimam s 1993 joint Federal income tax return on which return
petitioner and Alimanis total joint Federal income tax liability
was reflected as $72,991 and on which return the only taxes shown
as paid were the $20,302 that petitioner had paid through incone
tax w t hhol di ng.

On Septenber 15, 1995, Alimamuntinely nmailed to respondent
petitioner and Alimanis 1994 joint Federal incone tax return on
which return petitioner and Alimanis total joint Federal incone
tax liability was reflected as $52,902 and on which return the
only taxes shown as paid were the $21,711 that petitioner had
pai d through incone tax w thhol di ng.

On June 4, 1996, Alimamtinely mailed to respondent
petitioner and Alimam s 1995 joint Federal inconme tax return on
which return petitioner and Alimanis total joint Federal incone
tax liability was reflected as $43, 260 and on which return the
only taxes shown as paid were the $23,221 that petitioner had
pai d through incone tax w thhol di ng.

Petitioner did not neet Alimam s accountant until sonetine
in 1996 soon after which petitioner and Alimam separ at ed.

Petitioner and Alimanis joint Federal incone tax returns for

1993, 1994, and 1995 were accurately prepared by Aimnis
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accountant, and respondent does not assert any tax deficiencies
in the taxes reported thereon.

Petitioner understood and assunmed that Alimm when he
mai | ed the above tax returns to respondent for 1993, 1994, and
1995, was including a paynent for the full tax bal ances shown to
be due.

As indi cated above, however, Alimam did not include any
paynents in his mailing to respondent of the 1993, 1994, and 1995
joint Federal incone tax returns.

Twi ce, petitioner’s wages or bank account were levied in
partial collection of the above unpaid joint Federal incone
t axes.

Only in 1996, after separating fromAlimm and after
speaking to Alimam s accountant and | awer for the first tine,
did petitioner learn that Alimam had filed the above Federal
i ncone tax returns w thout including paynents of the tax bal ances
shown to be due thereon.

On February 8, 2000, petitioner made a tinely el ection under
section 6015(f) for equitable relief fromjoint and several
l[tability relating to the above 1993, 1994, and 1995 unpai d taxes
attributable to Alimami s incone. On April 22, 2003, respondent
i ssued a notice of determ nation denying petitioner’s request for

equitable relief.
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When notified of the instant Court proceeding, Aimmdid
not intervene, and Alinmam does not chall enge petitioner’s
eligibility for equitable relief fromjoint and severa
l[tability. Aimamwas not called as a wtness at trial. As of
the tine of trial, petitioner no |onger has contact with Al i mam
and Alimam apparently is no longer licensed to practice nedicine.

Reflected in the table below, for the years at issue, are
conparisons of petitioner’s and of Alimanis separate earned
i ncone, estinmates of petitioner’s and of Alimanis “separate”
Federal inconme tax liabilities, and the Federal incone tax
paynments that were made for each year (reflecting primarily
petitioner’s withheld taxes), as well as the total anount of
petitioner and of Alimam s joint Federal inconme tax liability
reported on the tax returns and not chall enged by respondent.
Amounts estimated for the “separate” (sep.) tax liabilities of
petitioner and of Alimam are based on respondent’s conputations
of the portions of petitioner and of Alimanmi s total joint Federal
i ncone taxes for 1993, 1994, and 1995 that are attributable

separately to petitioner and to Al i nmam

Petitioner Al i mam Joi nt
Earned Est. sep. Tax Earned Est. sep. Tax total tax
Year income  tax liab. paynents income tax liab. paynents liability
1993 $110,163 $21,987 $20, 302 $154, 316 $51, 004 0 $72, 991
1994 116, 759 23, 459 21,711 106, 180 29, 443 0 52,902

1995 122, 693 25,194 23,221 78, 310 18, 066 0 43, 260
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Petitioner did not significantly benefit fromAlimams
failure to pay the tax bal ances shown to be due on their joint
Federal incone tax returns.

For 1996 and subsequent years, petitioner has continued to
have incone taxes withheld fromher salary, has tinely filed her
separate individual Federal incone tax returns, and has paid in
full her Federal incone tax liabilities.

Petitioner continues to support her three children
financially, two of whomare adults and not currently attending
school. On account of the bankruptcies, unpaid tax liabilities,
resulting poor credit, and other financial problens arising from
her marriage to Alimam petitioner currently resides in a hone
and drives a car owed by friends. Since her divorce from
Alimam petitioner has not taken vacations, either with the

children or separately.

OPI NI ON
Ceneral ly, taxpayers filing joint Federal incone tax returns
are jointly and severally liable for all taxes due thereon. Sec.
6013(d) (3).
Taxpayers, however, nmay be relieved of joint and severa
l[tability under limted circunstances described in section
6015(b), (c), and (f). Petitioner alleges that, on the

particular facts and circunstances of this case, respondent
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abused his discretion under section 6015(f) in denying equitable
relief to petitioner fromjoint and several liability.?

Respondent raises an issue as to the admssibility into
evi dence herein of facts not presented to respondent’s Appeals
office during the adm nistrative hearing, asserts that he did not
abuse his discretion in denying petitioner relief fromjoint and
several liability, and, for the first time in his opening post-
trial brief, raises a jurisdictional question as to whether we
may review in this underpaynent case respondent’s denial of

section 6015(f) relief.® In Ewing v. Comm ssioner, 122 T.C. 32,

44 (2004), we held that we are not |imted to a consideration of

the facts presented to respondent’s Appeals office, and in Ew ng

2 Sec. 6015(f) provides:

Equi tabl e Relief.--Under procedures prescribed by
the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

2 In respondent’s pretrial nmenorandum in respondent’s
openi ng statenent at trial, throughout the trial, and in
respondent’s reply brief, respondent nakes no nention of the
jurisdictional question. Only in respondent’s opening posttri al
bri ef does respondent raise this jurisdictional question and only
by way of an obscure sentence in the mddle of argunents relating
to other issues. Respondent does not identify this
jurisdictional question as a discrete issue in this case, and
respondent provides no argunent on this jurisdictional question.
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v. Comm ssioner, 118 T.C. 494, 506-507 (2002), we held that we

have jurisdiction to review clains for section 6015(f) relief
simlar to petitioner’s claim

Under section 6015(f), whether it would be inequitable for a
requesting spouse to be held jointly liable for unpaid taxes
“requires a careful consideration of all possible factors that

are relevant” to the inquiry. At v. Conm ssioner, 101 Fed.

Appx. 34, 39-40 (6th Cr. 2004) (quoting Silvernman v.

Comm ssioner, 116 F. 3d 172, 175 (6th Cr. 1997), revg. T.C. Meno.

1996-69), affg. 119 T.C 306 (2002).

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C B. 447, 448-449,
sets forth guidelines or factors to consider in deciding clains
for equitable relief under section 6015(f) as foll ows:

(1) Whether the requesting spouse will suffer economc

har dshi p;

(2) Whether the requesting spouse, at the tine the
return was signed, had know edge or reason to know that the

l[tability reported on the return woul d not be paid;

(3) Whet her the nonrequesting spouse has a | egal
obligation to pay the unpaid joint Federal incone taxes;

(4) Wether the underpaynents of joint Federal incone
taxes are attributable to the nonrequesting spouse;

(5) Whether the spouses are separated or divorced;

(6) Whet her the requesting spouse suffered abuse by the
nonr equesti ng spouse;

(7) Whether the requesting spouse received significant
benefit, beyond normal support, as a result of the
under paynents of joint Federal incone taxes; and
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(8) Whether the requesting spouse nade a good faith
effort to conply with the Federal incone tax laws in years
followng the years to which the request for relief rel ates.
CGenerally, no single factor will control whether equitable
relief will be granted in a particular case. Rather, al
relevant facts will be considered and wei ghed appropriately, and

t he above guidelines are not intended to be exhaustive. Ew ng v.

Conm ssioner, 122 T.C. at 48; Rev. Proc. 2000-15, sec. 4.03(2).

For exanple, other factors that have been considered by this
Court include whether an understatenent or underpaynent of tax
was the result of conceal nent, overreaching, or other w ongdoing
on the part of the nonrequesting spouse. See, e.g., Ewing v.

Conmi ssioner, 122 T.C. at 48-49.

In Lopez v. Conmissioner, T.C. Menp. 2005-36, relief was not

grant ed because, although various facts weighed in favor of the
t axpayer, the taxpayer’s know edge and financial resources
wei ghed heavily against granting relief. In Keitz v.

Comm ssioner, T.C Meno. 2004-74, relief was granted because the

taxpayer’s | ack of know edge of the underpaynent outwei ghed the
absence of econom c hardship.

As |listed below, in this case, it has been established that
nost of the guidelines or factors listed in Rev. Proc. 2000-15,
supra, weigh in favor of granting petitioner relief fromjoint
tax liability for 1993, 1994, and 1995 with regard to the unpaid

taxes attributable to Alimam s incone from his nedical practice:
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(1) Under the divorce decree, Alimam has a |legal obligation to
pay the unpaid taxes due for the years petitioner and Alimam were
married, including 1993, 1994, and 1995; (2) essentially all of
t he underpaynents at issue herein are attributable to Al i mam
(3) petitioner and Alimam are currently divorced; (4) petitioner
did not receive a significant benefit fromthe unpaid taxes; and
(5) petitioner has, throughout her marriage with Alinmam and for
subsequent years, nmade a good faith effort to conply with the tax
laws with regard to her incone.

The two remaining factors (whether petitioner had know edge
of or reason to know of Alimanis nonpaynent of the taxes due and
whet her petitioner would suffer econom c hardship if not granted
relief fromjoint and several liability) are nore difficult
gquesti ons.

Petitioner’s Know edge of or Reason To Know
of the Nonpaynent of the Tax

In determ ning whether petitioner, at the tinme the tax
returns were signed, had know edge or reason to know that the tax
reported on the returns would not be paid, relevant factors
i nclude petitioner’s |level of education, petitioner’s involvenent
inthe famly’'s financial affairs, petitioner’s lifestyle,
standard of living, and spending patterns, and Alimnis
evasi veness and deceit concerning the marital finances. See Levy

v. Comm ssioner, T.C Meno. 2005-92 (citing Kistner v.
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Comm ssi oner, 18 F.3d 1521, 1525 (11th Gr. 1994), revg. and

remanding T.C. Meno. 1991-463; Stevens v. Conmm ssioner, 872 F.2d

1499, 1505 (11th Cr. 1989), affg. T.C. Menp. 1988-63).

Respondent argues that petitioner should be regarded as
havi ng had constructive know edge of the nonpaynment by Alinam of
the taxes reflected on petitioner and Alimanm s 1993, 1994, and
1995 joint Federal incone tax returns.

Respondent argues that the unpaid taxes contributing to the
bankruptcy filings and the garnishnent of petitioner’s wages
shoul d have put petitioner on notice that Alimmwould not pay
the taxes for 1993, 1994, and 1995. To the contrary, Alimam
m srepresented to petitioner that the unpaid taxes for years
before 1993 related to tax deficiencies that had been determ ned
by respondent, which explanation petitioner believed, and which
belief we find reasonable and credible.

Respondent argues that petitioner should be treated as
havi ng had constructive knowl edge that the taxes reflected on the
tax returns for 1993, 1994, and 1995 would remai n unpai d because
she had a duty of inquiry.

On the particular facts of this case, however, where, anong
other things, filed tax returns accurately reflected the correct
tax liabilities, nonpaynent of the bal ances of the taxes shown to
be due on the returns was conceal ed by Alimam and petitioner was

not otherw se put on notice of the nonpaynent, we will not treat
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petitioner as having had constructive know edge of the unpaid

taxes relating to Alimanis incone.

Econom ¢ Har dship

Ceneral ly, econom c hardship for purposes of section 6015(f)
is defined as the inability to neet “basic living expenses.” At

v. Comm ssioner, 101 Fed. Appx. 34, 44 (6th Cr. 2004), affg. 119

T.C. Meno. 306 (2002) (citing sec. 301.6343-1(b)(4), Proced. &
Adm n. Regs).*

Petitioner argues that in spite of the salary she receives
as a nedi cal doctor, she would suffer econom c hardship if not
granted equitable relief herein. Petitioner notes that she
supports her youngest child and her two ol der children, that each
mont h she just breaks even with her finances, and that she has a
poor credit rating.

Al t hough for many years petitioner has experienced financi al
problens as the result of Alimanis conduct and al t hough
petitioner does not have any significant equity in any assets,
the facts before us are inconclusive as to the degree to which

petitioner would suffer econom c hardship if she were denied

4 Sec. 301.6343-1(b)(4), Proced. & Adm n. Regs., provides--

Econom ¢ hardship--(i) CGeneral rule. The levy is
creating an econom c hardship due to the financial condition
of an individual taxpayer. This condition applies if
satisfaction of the levy in whole or in part will cause an
i ndi vi dual taxpayer to be unable to pay his or her
reasonabl e basic living expenses.
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relief fromjoint liability herein. W note particularly that no
financial records as to petitioner’s net worth were placed in

evi dence.

Concl usi on

Taking into account all of the facts and circunstances
before us in this case and bal anci ng t he above rel evant
gui del ines and factors, we conclude that it would be inequitable
to hold petitioner liable for the bal ances due relating to
petitioner and Aliman s 1993, 1994, and 1995 joint Federal incone
tax liabilities and that are attributable to Al i mam

We note particularly the followng: Alimms |egal
obligation relating to the unpaid taxes, the fact that the taxes
in issue are attributable to Alimanis inconme, Aliman s deception
with regard to his investnents and nonpaynent of the taxes due,
t he absence of any significant benefit to petitioner from
Alimanm s failure to pay the taxes, Alimam s exclusion of
petitioner fromthe tax return preparation process and fromhis
financial affairs, petitioner’s paynent of the mgjority of the
famly’ s expenses and her continued support of the children, and
petitioner’s paynent every year of the Federal incone taxes
attributable to her incone.

On the facts of this case, under section 6015(f), petitioner
is entitled to equitable relief fromjoint and several liability

Wi th respect to the unpaid taxes at issue herein.
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To reflect the foregoing,

Deci sion will be entered

under Rul e 155.°

5 The Rule 155 conputation in this case is to take into
account the nom nal unpaid taxes for 1993, 1994, and 1995 t hat
appear to be attributable to petitioner’s incone.



