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MVEMORANDUM OPI NI ON

GCEKE, Judge: This case is before the Court for review of a
lien action with respect to petitioner’s unpaid tax liabilities
for 1996 and 2000. The issue for decision is whether the
settlenment officer abused his discretion in sustaining the lien.

W hold that the settlenent officer did not abuse his discretion.
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Backgr ound

Sonme of the facts have been stipulated. The stipulation of
facts and the acconpanying exhibits are incorporated by this
reference. Petitioner resided in Maryland at the tinme of filing
his petition.

Petitioner did not file income tax returns for 1996 and
2000. Respondent prepared substitutes for returns for petitioner
for both years pursuant to section 6020(b).! Respondent nmil ed
notices of deficiency for 1996 and 2000 to petitioner’s |ast
known address, which has been petitioner’s address since at |east
1995. Petitioner denies receiving the notices. A copy of the
2000 deficiency notice sent by certified miil was returned to
respondent because petitioner did not claimit tinely.

Petitioner did not petition this Court in response to the
notices, and respondent assessed the inconme tax deficiencies for
1996 and 2000. Thereafter respondent issued to petitioner
notices of intent to levy for 1996 and 2000. Petitioner did not
request a collection due process hearing (CDP hearing) in
response to either levy notice. Respondent began to | evy upon
petitioner’s nmonthly Social Security benefits.

On Decenber 17, 2004, respondent issued to petitioner a

notice of Federal tax lien for 1996 and 2000. Petitioner tinely

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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requested a CDP hearing. The Appeals O fice gave petitioner
approximately 2 weeks to submt Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi viduals (collection information statenent). Petitioner
requested additional tinme. 1In a letter dated April 11, 2005, the
settlenment officer assigned to petitioner’s case again requested
a collection informati on statenent, advised petitioner that he
had to file all delinquent tax returns before the Appeals Ofice
coul d consider an offer-in-conprom se, and specifically pointed
out that petitioner had not filed returns for 1997, 1999, 2002,
2003, and 2004. The settlenent officer also set a date for a
t el ephone conference. Petitioner requested a face-to-face
hearing. The settlenent officer responded that petitioner would
have a face-to-face hearing if he provided the requested
collection information statenment before the schedul ed date for
t he tel ephone conference. Petitioner responded by reiterating
his request for a face-to-face hearing and sought additional tine
to provide the requested collection information statenent.

On the schedul ed date for the tel ephone conference, the
settlenment officer called petitioner’s representative and left a
nmessage that he was closing the case because petitioner had not
provided the collection informati on statenent and had not
responded to the schedul ed tel ephone conference. Throughout this

time petitioner’s representative was hospitalized follow ng an
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accident that left hima quadriplegic. On June 17, 2005,
respondent issued a notice of determ nation sustaining the filing
of a tax lien for 1996 and 2000. Petitioner tinely filed a
petition with this Court seeking review. Upon respondent’s
nmotion, the Court remanded the case to the Appeals Ofice for a
face-to-face hearing.

In a letter dated Novenber 21, 2005, the settlenment officer
agai n requested petitioner to provide a collection information
statenent, advised petitioner that he had to file all delinquent
tax returns before the Appeals Ofice could consider an offer-in-
conprom se, and specifically identified the years for which
petitioner had not filed returns. During a hearing on January
18, 2006, petitioner requested an offer-in-conprom se based on
both doubt as to collectibility and doubt as to liability.
Petitioner also stated that he had not received the notices of
deficiency for 1996 and 2000. The settlenent officer stated that
the notices were nailed to petitioner’s |ast known address, which
is petitioner’s current address and has been his address since
1995. The settlenment officer explained that petitioner had to
file all delinquent tax returns to qualify for an offer-in-
conprom se. The settlenent officer infornmed petitioner that he
coul d pursue an offer-in-conprom se with respondent’s Conpliance
Di vision once he had filed his delinquent returns and provided a

collection information statenent. On February 10, 2006,
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respondent issued a supplenental notice of determ nation
sustaining the lien for 1996 and 2000.

Di scussi on

Section 6321 inposes a lien on all property and property
rights of a taxpayer liable for taxes where a demand for the
paynment of the taxes has been nmade and the taxpayer has failed to
pay. Upon request the taxpayer is entitled to an adm nistrative
hearing before an inpartial officer or enployee of the Appeals
Ofice. Sec. 6320(b). At the hearing a taxpayer nmay rai se any
rel evant issue regarding the collection action including possible
collection alternatives such as an offer-in-conpromse. Sec.
6330(c)(2)(A). The taxpayer may al so contest the existence or
anmount of the underlying tax liability if the taxpayer did not
receive a notice of deficiency for the tax liability or otherw se
have an opportunity to dispute the tax liability. Sec.

6330(c)(2)(B): Sego v. Conmissioner, 114 T.C. 604, 609 (2000).

Foll owi ng the hearing, the Appeals officer nmust determ ne
whet her the coll ection action should proceed. The Appeals
of ficer nmust consider: (1) Whether the requirenents of
applicable | aw and adm ni strative procedure have been net, (2)
any issues the taxpayer raised, and (3) whether the collection
action bal ances the need for efficient collection of taxes with
the taxpayer’'s legitimte concern that any collection action be

no nore intrusive than necessary. Sec. 6330(c)(3).
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Where the validity of the underlying tax liability is
properly at issue, the Court reviews the tax liability de novo.

Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). \Were the

underlying tax liability is not properly at issue, we review
determ nations regarding collection actions for abuse of
discretion. |d. at 182. The abuse of discretion standard
requires the Court to decide whether the Appeals officer’s
determ nation was arbitrary, capricious, or wthout sound basis

in fact or | aw Mai |l man v. Conmi ssioner, 91 T.C. 1079, 1084

(1988).

Petitioner’s underlying tax liabilities for 1996 and 2000
are not at issue because petitioner previously had an opportunity
to dispute them The parties stipulated that respondent issued
noti ces of deficiency for 1996 and 2000. Petitioner testified
that he did not receive either notice, and the settlement officer
acknow edged that the 2000 notice was returned to respondent. A
taxpayer’s ability to contest the underlying tax liability
depends on whet her the taxpayer received a notice of deficiency
or otherw se had an opportunity to dispute the tax liability.

Sec. 6330(c)(2)(B). Petitioner had such an opportunity with
respect to the 1996 and 2000 tax liabilities because respondent
al so sent notices of intent to levy for both years to petitioner
at his last known address before issuing the lien notice at

issue. Petitioner did not dispute that he received the |evy
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notices. Because petitioner had an opportunity to dispute the
underlying tax liabilities in response to the | evy notices,
petitioner is precluded fromraising his tax liabilities in this

case. See Bell v. Comm ssioner, 126 T.C. 356, 358-359 (2006);

sec. 301.6320-1(e)(3), RA-E7, Proced. & Adm n. Regs. Moreover,
petitioner did not present any records relating to his 1996 or
2000 taxable inconme at either the CDP hearing or the trial.

The settlenent officer’s determination to sustain the lien
was reasonable in view of petitioner’s repeated failure to
provi de the requested collection informati on statenment and to
file his delinquent returns. Petitioner did not raise any
appropriate defenses to the lien or any possible collection
alternatives. Although petitioner requested an offer-in-
conprom se at the CDP hearing, he had not prepared one. In
addition, he did not provide the necessary collection information
statenent or file the delinquent returns. Rather, he sought
additional tine to prepare the collection information statenent
and the returns.

Petitioner stated that he did not know that he was required
to file the delinquent returns to qualify for an offer-in-
conprom se. However, the settlenent officer had previously
advi sed petitioner in tw separate letters that he had to file
all delinquent returns to qualify for an offer-in-conprom se and

specifically identified 5 years for which petitioner had failed
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to file in addition to the 2 years at issue. At the hearing the
settlenment officer advised petitioner to prepare the delinquent
returns and pursue an offer-in-conpronm se with respondent’s
Compliance Division. Since the hearing petitioner has taken
steps to resolve his tax liabilities, has retained a new
accountant, and has started to prepare his delinquent returns.

We hold that respondent did not abuse his discretion in
sustaining the lien on the basis of petitioner’s failure to
submt the requested collection information statenent and the

del i nquent returns. See Ganelli v. Conmm ssioner, 129 T.C. 107,

111-112 (2007); Cavazos v. Comm ssioner, T.C Meno. 2008-257;

Gazi v. Commi ssioner, T.C Meno. 2007-342; Prater v.

Conmi ssioner, T.C. Menp. 2007-241; Roman v. Conmi ssioner, T.C

Meno. 2004-20; Rodriguez v. Conmi ssioner, T.C. Menop. 2003-153.

To reflect the foregoing,

Deci sion will be entered

for respondent.




