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WHERRY, Judge: The petition in this case was filed pursuant
to the provisions of section 7463.! The decision to be entered
is not reviewable by any other court, and this opinion should not
be cited as authority. The instant proceeding arises froma

petition for judicial reviewfiled in response to a Notice of

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code of 1986, as anended.
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Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/or 6330. The issue for decision is whether respondent may
proceed with collection action as so determ ned.

Backgr ound

On or about August 20, 2002, petitioner filed a Federal
incone tax return for the year 2001. She reported thereon wage
i ncone of $45,794, a tax liability of $4,256, a wi thhol ding
credit of $2,846, and a remaini ng anount due of $1,451. No
paynment was submtted with the return. At that tinme, petitioner
al so had outstanding tax liabilities for the 1995, 1996, and 1997
taxabl e years, all stemmng |ikew se fromself-reported anounts
in conjunction with insufficient wthhol ding or other paynent.

I n August of 2002, petitioner entered into an install nment
agreenent with respondent to make appropriate paynents to satisfy
her outstanding 1995, 1996, 1997, and 2001 liabilities. However,
shortly thereafter petitioner was di agnosed with brain cancer and
apparently defaulted on the install nent agreenent after a single
paynment. She has since undergone brain surgery, chenotherapy,
and radiation treatnments and has been unable to work. Petitioner
was previously enployed as a registered nurse.

On or about Septenber 23, 2002, respondent assessed the
reported 2001 liability, as well as statutory additions to tax
and interest. Subsequently, during April of 2003, Internal

Revenue Service (IRS) representatives of the Kansas City,
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M ssouri, office communicated with petitioner regarding her then-
out st andi ng 1995, 1996, 1997, 2001, and 2002 liabilities.?
Petitioner apprised the representatives concerning her nedical
situation, indicating that she had been out of work since her
surgery in Septenber of 2002 and subsequent commencenent of
chenot herapy and that she would continue to be out of work until
at | east August of 2003. The representatives advised petitioner
that she would need to provide relevant financial information
before she could be afforded any type of admnistrative relief.
These conmuni cati ons ended with an understanding that petitioner
woul d contact the representatives by August 1, 2003, to update
themas to her health and enpl oynent st atus.

When petitioner failed to contact the IRS as agreed, a Final
Notice of Intent To Levy and Notice of Your Right to a Hearing
was issued to petitioner on Septenber 1, 2003, with respect to
her 2001 income tax liabilities. |In response, petitioner
submtted a tinely Form 12153, Request for a Collection Due

Process Hearing, setting forth her disagreenment with the notice

of levy, as follows: “lI do not agree with this |evy/seizure
because, now, I'’mnot working and | won’'t be working until at
| east next year. M doctor still has ne on chenotherapy. | am

not able to pay this at this tine.”

2 As was the situation with respect to 1995, 1996, 1997, and
2001, petitioner filed a Federal inconme tax return for 2002
reporting a balance due and insufficient wthhol ding.
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On or about Cctober 20, 2003, petitioner contacted the
Kansas City, Mssouri, office and advised that she remai ned out
of work due to ongoi ng chenot herapy and was unable to pay her
outstanding tax liabilities. Representatives indicated that they
woul d send to petitioner a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndivi dual s, ® and
asked that she call them back with the requested financi al
informati on by Novenber 10, 2003. On Cctober 22, 2003, the
representatives tried to contact petitioner by tel ephone, but
when they were unsuccessful either in reaching her or in |eaving
a nessage, they sent the previously discussed Form 433-A with a
| etter asking that petitioner return the conpleted form by
Novenber 5, 2003.

On Cctober 29, 2003, petitioner provided financial
information tel ephonically to representatives of the Kansas City,
M ssouri, office. After review ng the information,
representatives determned that further substantiation was
needed. They again tried to reach petitioner by tel ephone or to
| eave a nessage but were unsuccessful. At that juncture,
petitioner’s case was forwarded to the IRS Ofice of Appeals in

Jackson, M ssi ssi ppi.

3 Respondent’s notion for summary judgnent mstakenly refers
in several instances to a “Form 433-F’, rather than a “Form 433-
A’. The correct designation for the docunent is clear fromthe
record and is used throughout this opinion.
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By a letter dated Decenber 11, 2003, Suzanne L. Magee, the
settlenment officer to whompetitioner’s case had been assi gned,
schedul ed a hearing for January 7, 2004, in Jackson, M ssissippi.
The letter also advised petitioner regarding collection
alternatives, stating:

Under the Collection Due Process provisions | can

consi der paynent alternatives. |f you do not have the
imredi ate ability to fully satisfy this tax debt, you
may qualify for a nonthly paynent agreenent or an

O fer-in-Conprom se based upon an inability to pay. |If
you woul d [sic] to explore paynent arrangenents, please
conpl ete the encl osed Form 433-A, Collection
Information Statenent. Copies of all nonthly billings,
including utilities and installnment notes as well as
bank statenents nust be provided as attachnments to the
statenment in verifying the accuracy of the financi al
information provided on the statement. For variable
monthly billing anmounts and your banki ng statenents,
include at least 3 nonths worth so an average anount
can be considered. Please provide the conpleted
statenments wth the attachnments to ne by January 5,
2004.

On Decenber 17, 2003, petitioner and Ms. Magee discussed the
status of petitioner’s collection hearing request by tel ephone.
During that conversation, petitioner infornmed Ms. Magee that she
had al ready conpl eted and provided to the IRS a Form 433-A.*

Ms. Magee asked that petitioner provide her, before the schedul ed
hearing, with a conpleted copy either of the previous Form 433-A
or of the 433-A enclosed with Ms. Magee's Decenber 11, 2003,

letter.

* There is no evidence in the record that petitioner in fact
provided a witten, conpleted Form 433-A during her
communi cations with the Kansas City, M., |IRS office.
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The coll ection hearing between petitioner and Ms. Magee was
hel d as schedul ed on January 7, 2004. The only position asserted
by petitioner at the hearing was that she was unable to pay her
outstanding liabilities. |In support thereof, she provided to M.
Magee a conpleted Form 433-A. On the Form 433-A, petitioner
i ndi cated that she and one dependent, a son of 13 years of age,
lived wwth her parents; that petitioner was on | eave from her
occupation as a registered nurse; and that petitioner possessed
assets to the extent of $500 of furniture and personal effects
and a $5 bal ance in a savings account. The Form 433-A then
reflected the follow ng analysis of nonthly income and |iving
expenses:

Mont hl'y i ncone:

Di sability insurance $2, 600. 00

Mont hl y expenses:

Food, clothing, and m sc. 500. 00
Housing and utilities (parents) 300.00
Transportation 100. 00
Health care 620. 00
Li fe i nsurance 98. 74
O her expenses 360. 00
Tot al 1, 980. 00°

The $360 in other expenses was for a contribution to petitioner’s

chur ch.

> The Court notes that petitioner apparently rounded the
total of $1,978.74 for the |listed expenses.
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After analysis of the Form 433-A, M. Magee advi sed
petitioner that, assum ng the expenses clainmed on the Form 433-A
coul d be substantiated, petitioner would appear to qualify for an
install ment agreenment with nonthly paynments of $700. |In arriving
at her determination with respect to a $700 paynent, M. Magee
took into account the follow ng specific nonthly anounts: (1)
the $2,600 of claimed disability insurance incone; (2) $782 for
food, clothing, and m scell aneous expenses pursuant to IRS
Nat i onal Standards (although petitioner clainmed only $500 on her
Form 433-A); (3) the $300 clainmed for housing and utilities; (4)
the $100 clainmed for transportation; (5) the $620 clained for
health care; and (5) the $98 clained for insurance. The clai ned
charitable contribution was not all owabl e under I RS procedures.
When petitioner objected to a $700 paynent on grounds that it
woul d negatively inpact her ability to nake an appropriate tithe
to her church, Ms. Magee pointed out that disallowance of the
contribution anount was largely offset by allowance of an
addi tional $282 for food, clothing, and m scel |l aneous expenses.
The col l ection hearing concluded with an understandi ng that
petitioner would provide the remaining necessary substantiation
and woul d advi se Ms. Magee by January 15, 2004, if she was
interested in accepting a $700 nonthly install nent agreenent.
Havi ng received no further response frompetitioner,

respondent on January 23, 2004, issued to petitioner the
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af orenenti oned Notice of Determ nation Concerning Coll ection
Action(s) Under Section 6320 and/or 6330, sustaining the proposed
| evy action. Petitioner’s petition challenging this notice was
filed on February 24, 2004, and reflected an address in
Hazl ehurst, M ssissippi. She therein expressed her request for
relief as follows: “I amrequesting to extend the period of
paynent, due to the fact that | amcurrently on disability and
have nedi cal paynents, [illegible] nedical insurance paynent due.
| don’t know when I’'Il be returning to work, but | do need an
extension on the paynment period.”

On Cct ober 5, 2004, John F. Driscoll, trial counsel for
respondent in this case, sent to petitioner a letter explaining
his intent to file a notion for summary judgnment and inviting
petitioner instead to contact himwthin 10 days if she wi shed to
di scuss any offer of paynent to resolve the case or to provide
any additional relevant financial information. Thereafter, on
Cct ober 18, 2004, M. Driscoll reached petitioner by tel ephone,
and during that conversation petitioner displayed sone interest
in providing additional information in an attenpt to reach a
settlenment of her case. The parties agreed that M. Driscol
woul d provide petitioner with a new Form 433-A and t hat
petitioner in the near future would submt any additional
information or offer of settlenent that she wi shed to be

considered in connection with this case. M. Driscoll then sent



- 9 -
a followp letter dated Cctober 20, 2004, enclosing a Form 433-A,
noting that a $700 nonthly install nment paynent did not appear
unr easonabl e based on the financial information provided to date,
and encouragi ng petitioner to provide information that she felt
accurately described her current financial situation and a
specific alternative to the proposed $700 nont hly paynent.

On Cct ober 21, 2004, respondent filed a notion for summary
judgment. The Court issued an order directing petitioner to file
any response on or before Decenber 3, 2004, and in the interim
on Novenber 22, 2004, held a conference call with the parties to
encourage themto work together in resolving this matter and to
i npress upon petitioner the inportance of current and accurate
financial data. On Decenber 2, 2004, a letter received from
petitioner was filed as her response to the notion for summary
judgnent. In that docunent petitioner stated, inter alia:

| take full responsibility for not paying taxes in the

90s and for not having enough withheld in the early

2000s. Prior to this tinme, | always paid ny tax

obligations. | thought it would be easy for nme to play

‘catch up’ and pay the taxes at a | ater date, but |

didn't factor in the penalties and interest the IRS

would add to the tax bill. 1 did have a paynent plan

with the RS and was maki ng paynents until | was

di agnosed with a brain tunor and underwent brain

surgery. Right now, I"'min the biggest fight of ny

life-the fight for ny life-and | nust be honest with

you, my tax obligation has not been a priority. | know

I’mstill responsible for this liability and I am

willing to resolve this matter, but | cannot afford
$700 per nonth.
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In case you have not seen the financial statenent
conpleted for the IRS, here’'s a breakdown of ny nonthly
i ncone and expenses:
Disability income, which started in 01/2003: $2, 600
Expenses
Heal t h i nsurance: $500/ no
Hospital bills: $25,000 (100/ o)
Doctor’s bills: $1,600 (50/nD)
My nedi cations: $120/ no
My son’s nedications: $100/ no
My son’s school obligations:
Uni forns: $500/six nmo
Lunch: $27/ o
Travel for doctor’s appointnents: $240/ no
Househol d expenses: $700/ no
As of 2/2005 I'll be responsible for
chenot herapy out of ny pocket. VWiich wll
be approx $3000-5000 per treatnment (with
approx 6 treatnents)
Food: $200/ no
M scel | aneous: $100- 150/ nmo
Petitioner closed the financial information in her letter wth:
“I can send them $75 per nonth, in light of ny other nore
pressing obligations.”
Respondent’ s notion was cal endared for hearing on January

25, 2005, in Jackson, M ssissippi. Both parties appeared and

were given an opportunity to be heard. Petitioner elected at
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that time to be sworn in, to offer testinony, and to be subjected
to cross-examnation. She testified generally about her nedical
and financial situation, and she confirnmed that her expenses had
changed since she submtted the Form 433-A to Ms. Magee. She did
not, however, provide an updated Form 433-A, nor did she offer
evi dence substantiating any of the expenses reflected in the
above-quoted letter. Wen questioned by the Court as to how she
determ ned “that $75 a nonth was the nost that you could afford
to pay in your current situation?”, petitioner responded: “Well,

| pay other things that before, when | went to talk with the IRS

agent, they didn't allow So | still have to pay them So
usually, | just said well, | can afford $75 a nonth out of what |
have to pay.” At the conclusion of the proceedings, the Court

t ook respondent’s notion for summary judgnent under advi senent.
However, because petitioner chose essentially to try her case on
the nmerits, we shall now deny respondent’s notion as noot and
shal | decide the case on the full record presented.

Di scussi on

Coll ection Actions--Ceneral Rul es

Section 6331(a) authorizes the Conmm ssioner to | evy upon al
property and rights to property of a taxpayer where there exists
a failure to pay any tax liability within 10 days after notice
and demand for paynent. Sections 6331(d) and 6330 then set forth

procedures generally applicable to afford protections for
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taxpayers in such levy situations. Section 6331(d) establishes
the requirenent that a person be provided with at | east 30 days’
prior witten notice of the Comm ssioner’s intent to | evy before
collection may proceed. Section 6331(d) also indicates that this
notification should include a statenment of avail able
adm ni strative appeals. Section 6330(a) expands in several
respects upon the prem se of section 6331(d), forbidding
collection by levy until the taxpayer has received notice of the
opportunity for adm nistrative review of the matter in the form
of a hearing before the IRS Ofice of Appeals. Section 6330(b)
grants a taxpayer the right to a fair hearing before an inparti al
Appeal s of ficer upon request.

Section 6330(c) addresses the matters to be consi dered at
t he hearing:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirenment of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;
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(1i) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying
tax liability for any tax period if the
person did not receive any statutory notice
of deficiency for such tax liability or did
not ot herw se have an opportunity to
di spute such tax liability.

Once the Appeals officer has issued a determ nation
regardi ng the disputed collection action, section 6330(d) allows
t he taxpayer to seek judicial reviewin the Tax Court or a
District Court, depending upon the type of tax. |In considering
whet her taxpayers are entitled to any relief fromthe
Comm ssioner’s determnation, this Court has established the
follow ng standard of review

where the validity of the underlying tax liability is

properly at issue, the Court will review the matter on

a de novo basis. However, where the validity of the

underlying tax liability is not properly at issue, the

Court wll review the Comm ssioner’s adm nistrative

determ nation for abuse of discretion. [Sego v.
Comm ssioner, 114 T.C. 604, 610 (2000).]

1. Analysis

Nothing in the record indicates that petitioner has at any
time throughout the adm nistrative or judicial proceedings

attenpted to challenge her underlying tax liability. In fact, in
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her response to respondent’s notion, she wites: “I know |’ m
still responsible for this liability and | amw lling to resolve
this matter, but | cannot afford $700 per nonth.” She |likew se

stated at the hearing that “this case has conme about because | do
owe the Governnent noney.” Accordingly, we review respondent’s
determ nation to proceed with collection for abuse of discretion.
Action constitutes an abuse of discretion under this standard
where arbitrary, capricious, or without sound basis in fact or

|aw. Wodral v. Conmm ssioner, 112 T.C 19, 23 (1999).

In her petition, petitioner asks for “an extension on the
paynment period”, and in her response to the notion for summary
j udgnent she expresses a willingness “to work out another paynent
plan or an offer in conprom se”. Sections 6159 and 7122 govern
instal |l ment agreenents and offers-in-conprom se, respectively.

Section 6159(a), as in effect at the tinme petitioner’s case
was before the IRS Ofice of Appeals, provided: “The Secretary
is authorized to enter into witten agreenents with any taxpayer
under which such taxpayer is allowed to satisfy liability for
paynment of any tax in installnment paynents if the Secretary
determ nes that such agreenment will facilitate collection of such
l[itability.” Regulations promul gated under section 6159 grant to
the IRS discretion to accept or reject any proposed install nent
agreenent. Sec. 301.6159-1(b)(1)(i), Proced. & Admn. Regs. The

| RS has set forth procedures in the Internal Revenue Manual (IRM
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for evaluating whether an installnment agreenent will facilitate
collection. See 2 Adm nistration, Internal Revenue Manual (CCH),
sec. 5.15.1 to 5.15.1.36.3, with exhibits, at 17,653-17, 745.
These procedures operate through an anal ysis of the taxpayer’s
current financial system conparing nonthly inconme to allowable
expenses. See id. This Court has held that reliance on | RM
guidelines in evaluating an install nment agreenent does not
constitute an abuse of discretion in the context of collection

proceedings. E.g., Oumyv. Conmm ssioner, 123 T.C. 1, 13 (2004),

affd. 412 F. 3d 819 (7th Gr. 2005); Etkin v. Conm ssioner, T.C

Meno. 2005-245; Castillo v. Conmi ssioner, T.C. Mnop. 2004-238;

Schul man v. Commi ssioner, T.C Mno. 2002-129.

Section 7122(a), as pertinent here, authorizes the Secretary
to conprom se any civil case arising under the internal revenue
| aws. Regul ations pronul gated under section 7122 set forth three
grounds for conpromse of a liability: (1) Doubt as to
liability, (2) doubt as to collectibility, or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Wth respect to the third-listed ground, a
conprom se may be entered into to pronote effective tax
adm nistration where: (1)(a) Collection of the full liability
woul d cause econom ¢ hardshi p; or (b) exceptional circunstances
exi st such that collection of the full liability would underm ne

public confidence that the tax |aws are being admnistered in a
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fair and equitable manner; and (2) conprom se will not underm ne
conpliance by taxpayers with the tax laws. Sec. 301.7122-
1(b)(3), Proced. & Adm n. Regs. Econom c hardship is defined as
an inability to neet reasonable basic |living expenses. Sec.
301.6343-1(b)(4) (1), Proced. & Adm n. Regs.

Turning to the case at bar, the Court certainly synpathizes
with the personal and nedical difficulties endured by petitioner
in recent years. However, the record | acks evidence that would
establish an abuse of discretion on the part of respondent in
evaluating petitioner’s circunstances. The only Form 433-A in
evi dence submtted by petitioner, despite repeated invitations to
provi de updat ed docunentati on, does not, when anal yzed in
accordance wwth the IRM show that an install nent agreenent of
$700 woul d be unreasonable. Nor does it establish an inability
to neet basic |iving expenses.

The only other financial information offered by petitioner;
i.e., the figures set forth in her Decenber 2, 2004, response to
the notion for sunmary judgnment and testified to at trial, is
probl emati ¢ on several fronts. First and forenost, the anounts
are conpl etely unsubstantiated. There would al so appear to be
roundi ng and estimation, the extent of which is unclear. The
reference to an expense for chenotherapy, for instance, is broad,
generalized, and affords no neaningful way to arrive at a nonthly

outlay. Furthernore, the $75 nonthly paynent suggested by
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petitioner seens to be a random nunber not derivable from or
bearing any particular relationship to the expenses upon which it
is purportedly premsed. As a result, the Court is unable to say
t hat respondent at any point arbitrarily or unreasonably failed
to take into account neaningful and pertinent information about
petitioner’s financial situation that would render the
determ nation to proceed with | evy an abuse of discretion. See

O umyv. Conmmi ssioner, supra; Etkin v. Conni Ssioner, supra.

As much as we would like to assist petitioner, in [ight of
her repeated failure to take advantage of opportunities to
provi de adequate docunentation of her apparently changed
financial circunmstances, we sinply do not have before us evidence
to show that a renmand woul d be appropriate and productive. The
Court wll sustain respondent’s collection action.

To reflect the foregoing,

An appropriate order

denyi ng respondent’s notion

for summary judgnent and

deci sion for respondent wl|

be entered.




