T.C. Meno. 2007-5

UNI TED STATES TAX COURT

RI CHARD NI CHOLS AND LI SA NI CHOLS, Petitioners V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 1384-05L. Filed January 9, 2007.

David B. Shiner, for petitioners.

Gegory J. Stull, for respondent.

MVEMORANDUM OPI NI ON

HOLMES, Judge: In 2001, Richard N chols and his wife Lisa
reached a conpromse with the IRS on their 1994 tax liability.
The Nichol ses agreed that the IRS could i nmedi ately assess and
coll ect an agreed anount, but they reserved the right to sue for
a refund. The Ni chol ses then | earned that they had net operating
| osses fromlater years. They asked the Conm ssioner to | et them

use these losses to reduce their 1994 tax liability; they al so
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asked for a partial abatenent of interest. The Conm ssioner took
the position that a deal’s a deal, and noved to collect the
unpai d 1994 t ax.

There are only two issues for us to decide: (1) may the
Ni chol ses use the net operating | osses to fend off the
Comm ssioner’s collection effort?;, and (2) are they entitled to
an abatenent of interest? The Conmm ssioner has noved for sunmary
j udgnent on bot h.

Backgr ound

This case began with the Comm ssioner’s audit of the
Ni chol ses’ 1994 tax return. The audit was prolonged, but in My
2001 the parties finally negotiated a conprom se and executed a
standard IRS Form 870, entitled “Waiver of Restrictions on
Assessnent and Col | ection of Deficiency in Tax and Acceptance of
Overassessnent.” As the nane states, a taxpayer who signs this
formwai ves any restrictions on assessnent of a disputed tax by
the Comm ssioner. MWaiving restrictions on assessnent nmay seem a
m nor detail--assessnment is little nore than a recording of a tax
liability in the IRS s records, sec. 6203,! but it is an
inportant mlestone in tax procedure because, once the IRS
assesses a liability, it can then begin to try to collect.

Signing a Form 870 and agreeing to i nmedi ate assessnent and

1 All section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedur e.
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collection of a specific deficiency is not the sane as agreeing
that the deficiency agreed to is accurate. A taxpayer who signs
the formmy later claima refund after paying. But he gives up
the right to cone to Tax Court: “If you later file a claimand
the Service disallows it, you may file suit for refund in a
district court or in the United States Cains Court, but you may
not file a petition with the United States Tax Court.” Just to
make sure that point is clear, the formalso states--directly
above the signature line--“1 understand that by signing this
wai ver, | will not be able to contest these years in the United
States Tax Court, unless additional deficiencies are determ ned
for these years.”

The Comm ssi oner assessed the tax as agreed, but the
Ni chol ses never paid because they learned |later in 2001 that one
of their businesses had produced net operating | osses (NOLs) for
the tax years 1995 and 1997. This spurred themto file an
anmended 1994 tax return (Form 1040X) in Decenber 2002, claimng
t hese NOLs as deductions that they could carry back to the 1994
tax year. The IRS treated their 1040X as a refund cl ai m and
rejected it as untinely.?2 The filing and rejection of a Form

1040X is often the prelude to a refund action, but the Nichol ses

2 The rejection letter stated that no credit or refund woul d
be allowed for a claimfiled nore than three years after the due
date of the returns which established the NOLs; i.e., the 1995
and 1997 tax returns.
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never filed one. Wth no voluntary paynent in sight, the
Comm ssi oner sent a collection due process (CDP) notice in
February 2003, which warned the N cholses that he intended to
| evy their property to collect the still unpaid 1994 taxes. The
Ni chol ses did not request a CDP hearing after getting the notice,
but instead sent a letter in March requesting reconsideration of
the IRS s decision to deny themthe benefit of the NOLs that they
had cl ai red on their 1040X. 3

In April 2003, the IRS sent the N chol ses a CDP notice of
the filing of a federal tax lien. This time, the N cholses did
request a CDP hearing, arguing that the filing of a lien was
premature as there were still “significant issues that remain
unresol ved.” Forenpst anong these open issues was their March
2003 request to the IRS that it reconsider its decision denying
themthe NOL carrybacks. Their CDP request also nentioned that
t hey planned to seek an abatenent of interest, though they didn't

actually ask for one in their CDP request.*

3 At about the same tine, they also sent a letter to the IRS
asking for an installnent paynent plan, conditioned on a
reduction in the 1994 deficiency. However, at that tinme they had
not filed a tax return for any tax year after 1997, and the
Comm ssioner will not consider giving installnment agreements to
t axpayers who are not current in their filing obligations. See
O umyv. Comm ssioner, 412 F.3d 819, 820 (7th Cr. 2005), affg.
123 T.C. 1 (2004); Internal Revenue Manual sec. 5.14.1.5.1(4) and

(5).

4 The Nichol ses rai sed several other procedural argunments in
their CDP request which they have since conceded.
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The Ni cholses finally requested interest abatenent on
Cctober 31, 2003, in a letter sent to an I RS agent not invol ved
in the COP process. |In that letter, they asked for an abatenent
of 75% of the accrued interest because of “nunmerous |engthy spans
of time during which the files just sat on the respective
personnel’s desks.” They also clainmed that the initial audit
took six years to conplete and that this was an unreasonabl e
anount of tinme. The letter didn't offer any other reasons for
the interest abatenent, nor did it explain why they decided to
ask for an abatenment of only 75 percent of the interest charged.
The first IRS agent to consider the matter denied the request
qui ckly, but the N chol ses asked the I RS Appeals Ofice to review
that denial, arguing that the acts conpl ai ned of were
“manageri al” under section 301.6404-2 of the Procedure and
Adm ni stration Regul ations. The Appeals Ofice has not yet held
a conference to consider their request.

Al t hough the Nicholses had not listed either the NOL
carryback or the interest abatenment issues as reasons to rel ease
the lien, the Appeals officer who held the CDP hearing consi dered
the NOL carryback issue and noted in the record that the
Ni chol ses were pursuing interest abatenment. |n June 2004, that
officer tentatively agreed with the Nicholses to allow all the
NCLs. In a letter confirmng their understanding of this

agreenent, the Ni chol ses also asked himto abate all interest and
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penalties “to expedite the closure of the 1994 tax year.” All
this fell through, though, when the Appeal s team nmanager | ooked
at the arrangenent and ni xed both the tentative settl enent and
the Nicholses’ plea for interest abatenent.

In Cctober 2004, the Appeals officer faxed a draft version
of the notice of determnation to the N chol ses at their request.
This draft included the NOLs as a separate issue “raised by the
t axpayer” and concl uded that the 1994 Form 1040X needed to be
directed to a different division wwthin the IRSif it was to | ead
to a reconsideration of the 1994 tax liability. The final notice
of determ nation, issued on Decenber 22, 2004, no |onger included
the NOLs as a separate issue, noting themonly as part of a
collection alternative offered by the Ni chol ses--one which “my
be considered by other functions within the Service.” (This may
refer to the IRS s audit reconsideration group.) The N chol ses
filed a tinely petition to reviewthis final notice of
determ nation, and the Conm ssi oner has now noved for sunmary
judgnent. The N cholses were Illinois residents when they filed
their petition, and we put the case on a Chicago trial cal endar.

Di scussi on

Summary judgnent is appropriate where it is shown that
“there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b); Fla.

Peach Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). |If there
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are any factual inferences to be made, we make themin favor of
the party opposing sunmary judgnent--in this case, the N chol ses.

See Adickes v. S.H. Kress & Co., 398 U. S. 144, 157 (1970). The

Ni chol ses may not, however, rest on their pleadings but “nust set
forth specific facts showing that there is a genuine issue for

trial.” Rule 121(d); Dahlstromyv. Conmm ssioner, 85 T.C 812,

820-21 (1985).

A. Chal | enge to Deficiency

The first issue is whether the N chol ses can apply their
NCLs to reduce the tax liability that they agreed the
Comm ssi oner coul d assess when they signed the Form870. [If this
case was one under section 6213(a) to redeterm ne a deficiency,
the answer woul d be easy: The Suprenme Court itself has rul ed
that a wai ver of assessnent, signed before the Comm ssioner sends
a notice of deficiency, is fully effective and allows the
Comm ssioner to begin collection imredi ately after assessnent.

See United States v. Price, 361 U S. 304, 313 (1960). Courts

uni formy understand that signing a Form 870 neans giving up the
right to conme to Tax Court with a deficiency suit. See Smth v.

United States, 328 F.3d 760, 766-767 (5th Cr. 2003); Phila. &

Reading Corp. v. United States, 944 F.2d 1063, 1067 (3d Gr.

1991); Kalil v. Enochs, 295 F.2d 467, 469 (5th Cr. 1961) (and

cases cited there); Wbster v. Comm ssioner, T.C Menp. 1992-538.

The Nicholses claimthat they are not trying to rewite the
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deal they nade but only apply additional deductions to the agreed
upon deficiency. To support their argunent, they rely on Urbano

v. Comm ssioner, 122 T.C. 384, 392 (2004), where we held that the

parties’ agreenent that a particular anpount could be assessed did
not bar us fromreview ng that anount when the reason for review
was not part of the original agreenment and was unknown by eit her
party at the tinme the agreenent was signed. The Nicholses claim
that their situation is just |like the one in U bano because their
NCLs weren’t included in the Form 870 and neither party knew of
their availability when they signed the form

The problemw th this argunent is that Urbano featured a
different IRS form Form 4549-CG. |d. at 387. The consent-to-
assessnent | anguage on a Form 4549-CG states: “I do not wsh to
* * * contest in the United States Tax Court the findings in this
report. Therefore, | give ny consent to the i medi ate assessnent
and collection of any increase in tax and penalties * * * 7
Thi s wai ver, which extends only to “the findings in this report,”
is plainly nore limted than the waiver on a Form870. And in
Ur bano, we heard the taxpayers’ challenge to the anmount of
interest that they owed because the “findings” reported on the
Form 4549-CG did not include a finding on that issue. [|d. at
392. A Form 870 has a different purpose--it nenorializes an
agreenent that the Conm ssioner can assess a particul ar anmount of

tax. Soneone signing a Form 870 is not even agreeing that he
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owes the extra tax--only that the Comm ssioner can assess and
collect it, leaving himwth the right to sue for a refund.
Li kewi se, fromthe Conm ssioner’s perspective, signing a Form 870
isn’t his agreenment that no nore extra tax m ght be owed; the
“General Information” section of Form 870 states: “[Your consent]
wll not prevent us fromlater determning, if necessary, that
you owe additional tax * * *.”

But the N chol ses have anot her argunent. They contend that,
even if the Form 870 woul d bar them from opening the front door
to Tax Court to challenge the deficiency assessed agai nst them
they can still sneak in the back door by challenging the
Commi ssioner’s decision to try to collect on the assessnent
because they never got a notice of deficiency. And section
6330(c)(2)(B) gives their argunment a superficial plausibility--
that section allows taxpayers to challenge their underlying tax
l[tability if they “did not receive any statutory notice of
deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.”

The N cholses, it is undisputed, did not receive a notice of
deficiency. But of course the reason they didn't receive one is
that they voluntarily waived their right to do so when they
signed the Form 870. W have held that section 6330 “provides no

consolation to petitioners who thensel ves made the choice not to

receive * * * [a notice of deficiency].” Aquirre v.
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Comm ssioner, 117 T.C 324, 327 (2001); see al so Deutsch v.

Comm ssioner, T.C Menp. 2006-27. And that’s just the choice the

Ni chol ses made.

The Nichol ses’ claimnust also fail for a second reason.
Before the Comm ssioner tried collecting the disputed 1994
l[tability via a lien under section 6320, he had sent thema CDP
notice saying that he intended to collect via a | evy under
section 6330. Even if the N cholses hadn’t signed the Form 870,
failing to request a CDP hearing after getting a notice of intent
to levy would bar themfromcontesting their tax liability. The
regul ati on states:

Where the taxpayer previously received a CDP
Noti ce under section 6330 with respect to the
sane tax and tax period and did not request a
CDP hearing with respect to that earlier CDP
Noti ce, the taxpayer already had an

opportunity to dispute the existence or

anmount of the underlying tax liability.

Sec. 301.6320-1(e)(3), A-E7, Proced. & Adm n. Regs; see al so Bel

v. Conmm ssioner, 126 T.C 356, 358 (2006); Mys v. Conm ssioner,

T.C. Meno. 2006-197.

The Nicholses finally argue that the Conm ssioner forfeited
the right to invoke the above regul ati on--section 301. 6320-
1(e)(3), A-E7, Proced. & Adm n. Regs.--when he actually
considered the NOLs during their later CDP hearing. See sec.
301.6320-1(f)(2), A-F5, Proced. & Adm n. Regs. (allow ng Tax

Court review of any issue raised in the taxpayer’s CDP hearing).
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Thi s argunment hearkens to the liberal rules of pleading that
treat issues actually tried as if they had been raised in the
pl eadi ngs. See Rule 41(b)(1); Fed. R Cv. P. 15(b). And the
Ni chol ses m ght even be able to tease such an argunent out of the
regul ati ons thensel ves. Consider the regulation as it stood when
t hey had their hearing:

In seeking Tax Court or district court review

of Appeals’ Notice of Determ nation, the

t axpayer can only request that the court

consider an issue that was raised in the

t axpayer’s CDP heari ng.
Sec. 301.6320-1(f)(2), A-F5, Proced. & Adm n. Regs. (as anended
in 2002) (enphasis added). And conpare it to the recent
revi sion:

I n seeking Tax Court review of a Notice of

Det erm nation, the taxpayer can only ask the

court to consider an issue, including a

challenge to the underlying tax liability,

that was properly raised in the taxpayer’s

CDP heari ng.
Sec. 301.6320-1(f)(2), A-F3, Proced. & Adm n. Regs. (effective
Nov. 16, 2006) (enphasis added).

The problemw th this reasoning is that the revised

regul ation states existing law, it doesn’t change it. W had
al ready held before this revision that the Code itself Iimts the
power of the Comm ssioner (and on appeal, us) to reconsider
l[iability issues. De novo review such as the N chol ses are

requesting is appropriate only “[wjhere the validity of the tax

l[iability was properly at issue in the hearing * * *.” H. Conf.
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Rept. 105-599, at 266 (1998), 1998-3 C.B. 770, 1020; see Sego V.

Commi ssioner, 114 T.C. at 609-610 (2000). Because they gave up

their right to cone to Tax Court to redeterm ne their deficiency
before collection, they can’t successfully conpl ain when the
Comm ssioner tries to collect.

B. Abat enent of | nterest

The N chol ses also ask us to review their request for
i nterest abatenent, either as a direct appeal of the
Comm ssioner’s denial of their request under section 6404 or as
part of their CDP hearing under section 6320. Under either
t heory, we nust deci de whet her the Conm ssioner abused his
di scretion. Sec. 6404(h)(1); Sego, 114 T.C. at 609-610.

Direct review under section 6404(h)(1) requires a taxpayer
to petition this Court within 180 days of the Secretary’s final
determ nation not to abate interest. The problemfor the
Ni chol ses is that the Secretary has not yet issued a final
determ nation. The first request for interest abatenent, which
the N cholses included in a letter dated COctober 31, 2003, was
deni ed on Novenber 20, 2003. The N cholses then filed an appeal
with the RS in Decenber 2003, but that appeal has not yet run
its course. Even if we treat the initial rejection as a final
determ nation, they did not neet the Code’s 180-day deadline. W
t hus have no i ndependent jurisdiction under section 6404.

We may, however, have jurisdiction under section 6320. 1In
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Katz v. Comm ssioner, 115 T.C 329, 340-341 (2000), we held that

we have jurisdiction to review the Comm ssioner’s determ nation
not to abate interest that is the subject of his collection
effort. That we have jurisdiction to review the Conm ssioner’s
refusal to abate interest after a CDP hearing doesn’t relieve

t axpayers fromthe usual requirenent that they raise the issue.

Sec. 301.6320-1(f)(2), A-F5, Proced. & Adm n. Regs. (as anended

in 2002); see Magana v. Comm ssioner, 118 T.C. 488, 493 (2002)
(only issues raised during the CDP hearing or otherw se brought
to the Appeals Ofice' s attention generally considered on
review). The Nicholses claimthey raised interest abatenent as
an issue, the Conm ssioner clains they didn't, and the record
doesn’t provide a clear indication either way. Because this is
t he Comm ssioner’s summary judgnent notion, we assune that the
Ni chol ses properly raised the issue, and ask whet her the
Comm ssi oner has shown that there is no genuine dispute that his
refusal to abate interest was an abuse of discretion. Rule 121.
We begin with the Code: Section 6404(e)(1l) states that
interest may be abated for “any deficiency attributable * * * to
any error or delay by an officer or enployee of the Internal
Revenue Service * * * in performng a mnisterial act,” though
only when “no significant aspect of such error or delay can be

attributed to the taxpayer * * *.” Sec. 6404(e).°®

5 Section 6404(e) was anended in 1996 to allow relief from
(continued. . .)
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Regul ations define “mnisterial act” as “a procedural or

mechani cal act that does not involve the exercise of judgnment or
di scretion, and that occurs during the processing of a taxpayer’s
case after all prerequisites to the act, such as conferences and
revi ew by supervisors, have taken place.” Sec. 301.6404-
2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163
(Aug. 13, 1987). The regulations illustrate how the Conm ssioner
applies this definition with nunerous exanples. See sec.
301. 6404-2T(b)(2), Tenporary Proced. & Adm n. Regs., supra. A
consistent thene in the exanples is that decisions on allocating
| RS personnel are “managerial,” not “mnisterial,” nmeaning that
del ays caused by the N cholses” file sitting “on the respective
personnel’s desk”--even if we assunme on a sunmary judgnment notion
that those delays are conpletely the IRS s fault--fromthe onset
of the audit until the execution of the Form 870 are not
mnisterial. This is not new-we have held in the past that the
“mere passage of tine” does not “establish error or delay * * *

in performng a mnisterial act.” Lee v. Conm ssioner, 113 T.C

145, 150 (1999). And, as the Comm ssioner argues, once the Form
870 was signed, the N chol ses thensel ves were directly

responsi ble for the interest accrual by choosing not to pay the

5(...continued)
interest that piled up because of “managerial acts” by the IRS,
but that anmendnent is effective only for tax years begi nning
after July 30, 1996. Taxpayer Bill of R ghts 2, Pub. L. 104-168,
sec. 301(a)(2), 110 Stat. 1457.
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tax liability they agreed to or at |east posting a bond or

remtting a deposit. See Chan v. Conmm ssioner, T.C Meno. 2001-

268. We therefore conclude that the Conmm ssioner did not abuse
his discretion by refusing to abate the interest that the

Ni chol ses owe.

Summary judgnent for the Conm ssioner being appropriate on

both of the issues before us,

An order and decision in favor

of respondent will be entered.




