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MVEMORANDUM OPI NI ON

COHEN, Judge: This proceedi ng was conmenced in response to
a Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The only bona fide issue presented is
whet her a penalty should be awarded under section 6673 and, if

so, how nuch.
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Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.

Backgr ound

Petitioner resided in Texas at the tine that he filed his
petition.

On August 6, 2001, the Internal Revenue Service (IRS) issued
a notice of determ nation regarding collection activity relating
to a frivolous return penalty assessed against petitioner with
respect to his 1999 Federal inconme tax return. Petitioner filed
an action in the U S District Court for the District of Nevada
seeking to set aside the notice of determ nation. On March 31,
2003, the District Court granted summary judgnent in favor of the
United States. Anmong other things, the District Court stated:

Plaintiff argues that the hearing officer did not
verify that the proper adm nistrative procedures were
followed with respect to the frivolous return penalty
determ nation. However, the hearing officer indicated
that the IRS had submtted sufficient verification that
all applicable |aws and procedures and [sic] been
foll owed. The hearing officer was entitled to rely on
the records and transcripts presented by the IRS in
maki ng that determnation. Davis v. Conm ssioner, 115
T.C. 35, 40 (2000). [N tschke v. United States, 91
AFTR 2d 2003-1991, at 2003-1992, 2003-1 USTC par.

50, 432, at 88,242 (D. Nev. 2003).]

The judgnent of the District Court was affirned by the Court of
Appeals for the Ninth Crcuit on March 24, 2004. 92 Fed. Appx.
529 (2004).

On January 7, 2002, while residing in Nevada petitioner

comenced a proceeding in this Court under docket No. 586-02,
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contesting a statutory notice of deficiency that he received for
1999. In that case petitioner nade several frivolous argunents,
including that no statute establishes an individual liability for
incone tax. At the conclusion of trial the Court rendered an
oral opinion rejecting petitioner’s argunents, determning a
deficiency of $1,728 and penalty of $339.60 under section 6662,
and awarding to the United States a penalty of $500 under section
6673. The Court warned petitioner that the penalty likely would
be nore if petitioner advanced simlar frivolous argunents in
future proceedings in this Court. On Septenber 17, 2003, the
Court’s opinion in docket No. 586-02 was affirmed by the Court of
Appeals for the Ninth CGrcuit. 76 Fed. Appx. 137 (2003).

On April 16, 2004, petitioner filed a proceeding in this
Court at docket No. 6510-04 in response to notices of deficiency
for 2000 and 2001. On March 15, 2005, an order of dismssal and
deci sion was entered by reason of petitioner’s failure properly
to prosecute. The decision reflected deficiencies of $10,301 and
$6, 707. 70 for 2000 and 2001, respectively, and additions to tax
for each year under sections 6651(a) and 6654. In that order,
the Court stated, in part:

Wth respect to the instant matter, we are convi nced

that petitioner instituted this proceeding primarily

for delay. Throughout the litigation process,

petitioner has advanced contentions and demands

previously and consistently rejected by this and ot her
courts.

* * * * * * *
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Hence, although petitioner was well aware of the

ram fications under section 6673 of pursuing frivol ous

actions, he failed in his various filings even to

address respondent’s request for such a penalty in this

case and instead continued to advance patently rejected

argunents. The Court concludes that a penalty of

$2, 500 should be awarded to the United States in this

case.

A copy of the Court’s order of dism ssal and decision is attached
as an appendi x to this opinion.

On July 24, 2006, a notice of tax lien filing (notice of
lien) was sent to petitioner, advising himof his right to a
heari ng under section 6330. The notice of lien related to
out standing incone tax liabilities for 1993, 1997, 1998, 1999,
2000, 2001, and 2002.

The notice of determination that is the basis of this
proceedi ng was sent to petitioner on Decenber 1, 2006. It
descri bed how the verification of |egal and procedural
requi renents had been nade. Under the heading “Issues Raised by
t he Taxpayer”, the notice of determ nation provided the follow ng

rati onal e:

Chal l enges to the Liability

On you [sic] Form 12153 you stated: | request
collection alternative including OC and paynent
schedule. Collection actions are inappropriate.
Procedural defects by Internal Revenue Service exist.

| want to see copies of the 90 day letter, Notice and
Demand letter (Form 17-A), also Summary Record of
Assessnent (Form 23-C) or replacenent form RACS Report
and ny form4340 “Certificate of Assessnent and
Paynents” and proof that they were sent. | contest the
exi stence or the anmount of the tax, because | did not
receive a Notice of Deficiency. | also request proof
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of verification fromthe Secretary that all applicable
the [sic] Service of ny intention to nake an audi o
recordi ng of the hearing pursuant to | RC 7521.

Because you have not identified any irregularity in the
assessnent for 1993, 1997, 1998, 1999, 2000, 2001 and
2002, and because the Certificates of Assessnents and
Paynents show t he assessnent of each of these
liabilities, | find the assessnents to be valid.

In addition to claimng the assessnents are
procedurally invalid, you, [sic] assert general, non-
specific challenges to the existence and anount of your
ltabilities. IRC 8 6330(c)(2)(B) provides that the

exi stence and amount of the underlying tax liability
can only be contested in Appeals at a CDP hearing if

t he taxpayer did not receive a Notice of Deficiency for
taxes in question or did not otherw se have an earlier
opportunity to dispute such tax liability.

Since there is docunentation that you received the
notices of deficiency and had a prior opportunity to
meani ngful Iy chal l enge the existence of the liability,
you are precluded fromraising liability issues before
the Appeals Ofice. |In any event, your argunents with
respect to the existence of your liabilities have been
rejected by courts as frivol ous.

Qur records reveal that you received Notices of
Deficiency for the taxable years 1993, 1997, 1998,

1999, 2000, 2001 and 2002. You have also filed your
petition with the Tax Court and they have nmade a

Deci sion, therefore you cannot raise the liability here

i n Appeal s.

The petition in this case was filed January 8, 2007, and set

forth nostly unintelligible accusations against representatives
of the Ofice of Appeals. Wen the case was called for trial
petitioner declined to testify. Petitioner contends that no
notices of deficiency were sent to himbecause a transcript of
hi s account does not show “Code No. 494", which, according to

petitioner, indicates that a statutory notice of deficiency was
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sent. In the alternative petitioner argues that the IRS records
are not conpl ete because if a notice of deficiency was sent, Code
494 shoul d appear on the transcript.

Di scussi on

Petitioner has engaged in |ong-termdefiance of his Federal
tax obligations. Normally we would respond, as we did in
petitioner’s case for 1999, by quoting fromCrain v.

Comm ssioner, 737 F.2d 1417, 1417 (5th Gr. 1984), to the effect

that “to refute these argunents with sonber reasoni ng and copi ous
citation of precedent * * * m ght suggest that these argunents
have sone colorable nerit.” |In this case, however, it is
worthwhile to exam ne petitioner’s contention to show the fall acy
of taking argunents out of context to support an untenable and
absurd result.

Petitioner relies on Wley v. United States, 20 F.3d 222

(6th Cr. 1994). |In that case, the Court of Appeals reversed
summary judgnent in favor of the Governnent on the ground that a
genui ne issue of material fact existed as to whether a
statutorily required notice of deficiency had been sent. The
Court of Appeal s expl ai ned:

Wley's notion for summary judgnent was based on
his assertion that the Governnent had not mailed hima
notice of deficiency for the 1982 tax year. Wley
submtted a copy of an I RS conputer-generated
transcript of his account, known as an | ndi vi dual
Master File (I M), which reflected by nuneric codes the
dates certain transactions occurred. WIley submtted
an affidavit of an expert witness that stated the | MF
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transcript did not contain a record of a notice of
deficiency being issued. According to the expert, the
| MF transcript was m ssing the transaction code (“494”)
that was required by IRS Publication 6209 to record the
i ssuance of a notice of deficiency, and this om ssion
indicated that a notice of deficiency was not sent.

Wl ey also submtted his own affidavit, which stated
that he had not received the notice of deficiency.

* * * * * * *

* * * the evidence presented to the district court
was in conflict. The PS Form 3877 presented by the
Government provi ded proof that the notice of deficiency
was mailed, while the I MF transcript presented by WI ey
provi ded proof that the notice was not nailed. The
Governnment’ s evi dence nmay be nore persuasive than
Wley' s, but the court’s function when deci ding notions
for summary judgnent is “not [it]self to weigh the
evi dence and determne the truth of the matter but to
determ ne whether there is a genuine issue for trial.”
Anderson, 477 U.S. at 249, 106 S.C. at 2511. Here,

W ey has presented probative evidence upon which a
jury could reasonably find in his favor. A genuine
issue of material fact as to whether a notice of
deficiency was sent to Wley by certified mail renmains.
Therefore, the district court’s grant of summary

j udgnment to the Governnent was error. [ld. at 225-229;
fn. ref. omtted.]

After remand by the Court of Appeals, the District Court
conducted a trial and found that a notice of deficiency had been
sent. The finding was based in part on testinony that

if a taxpayer does not file a tax return, or if a
taxpayer’s income on a tax return does not match the
i nconme appearing on W2 forns and 1099 forns, a
notati on “494” may appear on the taxpayer’s |IRS
transcript. The 494 notation neans that a notice of
deficiency was mailed to the taxpayer via certified
mail. After the IRS audits a taxpayer, however, the
494 notation will not appear on the taxpayer’s
transcript. [Wley v. United States, 77 AFTR 2d 96-
640, at 96-641 to 96-642, 96-1 USTC par. 50, 089, at
88, 344-88,345 (S.D. Chio 1995).]
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The court found that the Governnment had proved by a preponderance
of the evidence that the IRS sent the notice of deficiency in
di spute. 1d. at 96-643, 96-1 USTC par. 50,089, at 88,346. The
District Court’s conclusion was affirmed in an unpublished

opi nion on March 20, 1997. Wley v. United States, 108 F. 3d 1378

(6th Cr. 1997). Thus, while the absence of “Code 494" in the
transcript of account led to a trial, it had no ultimate effect.
In this case we have none of the evidence |ike that
presented in relation to the notions for sunmary judgnment in
Wley or at the trial after the remand to explain the transcript
of account. Petitioner’s argunent is based on a single page from
the Internal Revenue Manual (IRM. The IRMneither has the force

of law nor confers rights on taxpayers. Fargo v. Conm SsSioner,

447 F.3d 706, 713 (9th Gr. 2006), affg. T.C. Meno. 2004-13;

Thoburn v. Comm ssioner, 95 T.C 132, 141 (1990). W have here

conpel l'ing evidence that petitioner received statutory notices
for 1999, 2000 and 2001, by taking judicial notice of the records
of this Court showi ng that petitioner filed actions in response
to those notices. See Fed. R Evid. 201. Petitioner declined to
testify, and in the face of conpelling evidence for 3 years, his
deni al of receipt of notices of deficiency for the other years

has no credibility.



- 9 -

Petitioner argues that the notice of determ nation could not
have been sent after verification of the |legal requirenents for a
valid |ien because of the m ssing code in the transcript. He
al so argues that the failure to indicate that a notice of
deficiency was sent by Code 494 viol ated Federal |aw concerning
mai nt enance and retention of accurate records. Petitioner has
cited neither authority nor reason why a failure to follow a
particular format in recordkeeping, if it occurred, would
underm ne the validity of the lien filed by reason of his failure
to fulfill his inconme tax obligations.

Section 6321 creates a lien in favor of the United States on
all property and rights to property belonging to a person |iable
for taxes when paynent has been demanded and neglected. The lien
arises by operation of |aw when the I RS assesses the anmount of
unpaid tax. Sec. 6322. The IRS files a notice of Federal tax
lien to preserve priority and put other creditors on notice. See
sec. 6323.

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice of the
filing of a lien under section 6323. This notice nust be
provi ded not nore than 5 busi ness days after the day the notice
of lienis filed and nust advise the taxpayer of the opportunity
for admnistrative reviewin the formof a hearing. Sec.

6320(a). Petitioner has not shown or asserted any om ssion with
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respect to the filing or notice of the lien, and none is
di sclosed in the record.

Section 6320 further provides that the taxpayer may request
a hearing within the 30-day period beginning on the day after the
5-day period. The hearing generally shall be conducted
consistent with the procedures set forth in section 6330(c), (d),
and (e). Sec. 6320(c). A taxpayer may raise any rel evant issue
at the hearing, including challenges to “the appropri ateness of
collection actions” and may neke “offers of collection
al ternatives, which may include the posting of a bond, the
substitution of other assets, an installnent agreenent, or an
offer-in-conpromse.” Sec. 6330(c)(2)(A). At the hearing, a
taxpayer may chal |l enge the exi stence and anmount of the underlying
tax liability only if he or she received no notice of deficiency
or did not otherw se have an opportunity to dispute such tax
liability. Sec. 6330(c)(2)(B). Because petitioner received
statutory notices of deficiency, he was not entitled to dispute
the underlying liabilities. |In any event, he has asserted no
credi bl e chall enge to them

The Appeal s officer nust consider issues raised by the
t axpayer, verify that the requirenents of applicable | aw and
adm ni strative procedures have been net, and consi der “whether
any proposed collection action bal ances the need for the

efficient collection of taxes wwth the legitimte concern of the
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person [involved] that any collection action be no nore intrusive
than necessary.” Sec. 6330(c)(3)(C. The notice of
determnation reflects that all the required steps were taken.

For us to conclude that there was an abuse of discretion in
sustaining the lien, petitioner would have to show that the
determ nation was arbitrary, capricious, or wthout sound basis

in fact or law. See Ganelli v. Comm ssioner, 129 T.C. 107, 111

(2007). He has not done so here.

Petitioner was repeatedly warned that section 6673 provides
for a penalty, not in excess of $25,000, whenever it appears to
the Tax Court that proceedings before it have been instituted or
mai ntained primarily for delay or the taxpayer’s position is
frivol ous or groundless. Petitioner’s history of making
frivol ous and groundl ess clains for the obvious purpose of delay
justifies a penalty. W will inpose a penalty of $10,000. Where
a taxpayer pursues proceedings in this Court nerely as a
continuation of his refusal to acknow edge and satisfy his tax
obligations, his pro se status does not excuse his actions.

Mor eover, further sanctions may be awarded on appeal. See Tello

v. Conmm ssioner, 410 F.3d 743 (5th Cr. 2005); Parker v.

Comm ssi oner, 117 F. 3d 785, 787 (5th Cr. 1997).

An appropriate order

and decision will be entered.
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Respondent

ORDER AND ORDER OF DI SM SSAL AND DECI SI ON

On January 14, 2004, respondent issued to petitioner a
separate notice of deficiency wwth respect to each of the taxable
years 2000 and 2001. Respondent therein determ ned deficiencies
and additions to tax under sections 6651(a)(1) and 6654! as
fol | ows:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
2000 $10, 301. 00 $3, 811. 37 $554. 02
2001 6, 707. 70 1, 949. 49 265. 44

Because respondent had no record of having received a return from
petitioner for either of these years, respondent conputed
petitioner’s tax liabilities based on information returns from
third parties reflecting inconme received fromwages, dividends,
stock sales, and a premature distribution froma retirenent
account. Respondent permtted petitioner the standard deduction
for a single taxpayer and one exenpti on.

Petitioner filed a petition with this Court contesting the
notices of deficiency on April 16, 2004. The petition asserted
with little elaboration that respondent had produced no evi dence
that petitioner received taxable inconme and had failed to
consi der deductions, allowances, and credits. Petitioner prayed

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
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that the Court “dism ss” the notice of deficiency and award to
petitioner costs and fees.

On July 2, 2004, the Court issued to petitioner a notice
setting this case for trial in Las Vegas, Nevada, at the session
begi nni ng on Decenber 6, 2004, and attaching a copy of the
Court’s standing pretrial order. |In the nonths leading up to
trial, petitioner refused to participate in the process of
preparing a stipulation of facts and answered each statenent in a
request for adm ssions served by respondent with an invocation of
his Fifth Arendnment privil ege against self-incrimnation.

The case was called fromthe cal endar on Decenber 6, 2004,
and was recal l ed on Decenber 8, 2004. There was no appearance on
either date by, or on behalf of, petitioner. However, a notion
to dismss for lack of jurisdiction received frompetitioner was
filed on Decenber 7, 2004. Respondent appeared and filed a
motion to dismss for |ack of prosecution on Decenber 8, 2004.

In that notion, respondent recounted unsuccessful attenpts to
communi cate with petitioner and various warnings given to
petitioner explaining the possible consequences of failure to
appear at trial.

On January 11, 2005, the Court issued an order to show cause
directing petitioner to show cause in witing on or before
February 1, 2005, why respondent’s notion to dism ss should not
be granted. The Court on the sane date issued an order directing
respondent to file any response to petitioner’s notion to dism ss
on or before February 1, 2005.

Respondent on January 21, 2005, filed a notice of objection
to petitioner’s notion and a request to inpose a penalty under
section 6673. Petitioner, after an extension of tinme was granted
by the Court, filed a response on March 4, 2005, opposing
respondent’s notion and offering further argunent in support of
hi s own noti on.

It is petitioner’s position that this case should be
di sm ssed for lack of jurisdiction because the notice of
deficiency is void. Petitioner contends that definition of
“deficiency” in section 6211 requires the existence of a return
executed either by the taxpayer or by the Secretary or his
del egat e.

The jurisdiction of this Court rests on a valid notice of
deficiency and a tinely filed petition. Rule 13(a), (c).
Section 6211 provides in relevant part:
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SEC. 6211. DEFIN TION OF A DEFI Cl ENCY.

(a) I'n General.--For purposes of this title in the
case of incone, estate, and gift taxes inposed by
subtitles A and B * * * the term“deficiency” neans the
anount by which the tax inposed by subtitle Aor B * *
* exceeds the excess of--

(1) the sum of

(A) the amobunt shown as tax by the
t axpayer upon his return, if a return was
made by the taxpayer and an anmount was shown
as the tax by the taxpayer thereon, plus

(B) the amobunts previously assessed (or
coll ected wi thout assessnent) as a deficiency
over - -

(2) the anobunt of rebates * * * made.

Regul ati ons pronul gated under section 6211 explicitly clarify:
“I'f noreturnis made, or if the return * * * does not show any
tax, for the purpose of the definition ‘the anount shown as the
tax by the taxpayer upon his return’ shall be considered as
zero.” Sec. 301.6211-1(a), Proced. & Adm n. Regs.

Petitioner contends that the | anguage of the above-quoted
regul ati on represents an inperm ssi bl e extension of the current
statute, reflecting instead section 271 of the Internal Revenue
Code of 1939. He further posits that cases contrary to his
position are therefore distinguishable in that they relied at
| east in part on the regulation, the validity of which was not
directly chall enged by the taxpayers in those proceedings.

This and other courts have long rejected petitioner’s
interpretation of section 6211 in cases such as Laing v. United
States, 423 U S. 161, 173-174 (1976); Roat v. Conmm ssioner, 847
F.2d 1379, 1381-1382 (9th Cr. 1988); and Hartnman v.

Commi ssioner, 65 T.C 542, 545-546 (1975). The plain | anguage of
section 6211(a) sinply does not support petitioner’s stance. In
words of the Court of Appeals for the NNnth Crcuit: “As section
6211(a) makes plain, only ‘if a return was made by the taxpayer’
does the tax shown on a return figure in the Conm ssioner’s

determ nation of deficiency.” Roat v. Comm ssioner, supra at
1381. Accordingly, section 301.6211-1(a), Proced. & Adm n.
Regs., is in no way irreconcilable with the statute. The Court

concl udes that the notices of deficiency issued in the instant
case are valid, and petitioner’s notion to dismss for |ack of
jurisdiction is without nerit.
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The next question then is whether this case should be
di sm ssed for |ack of prosecution. Rule 123(b) provides in
rel evant part as foll ows:

(b) Dismssal: For failure of a petitioner
properly to prosecute or to conply with these Rul es or
any order of the Court or for other cause which the
Court deens sufficient, the Court nay dism ss a case at
any tinme and enter a decision against the petitioner.
The Court may, for simlar reasons, decide agai nst any
party any issue as to which such party has the burden
of proof, and such decision shall be treated as a
di smssal * * *

In the present matter, as regards the deficiency
determ nation, the burden of proof lies with petitioner under the
general prem se of Rule 142(a) and has not shifted pursuant to
section 7491(a). Concerning the additions to tax, although
section 7491(c) places the burden of production on respondent,
the ultimate burden of establishing an exception thereto renains
with petitioner. Higbee v. Conm ssioner, 116 T.C 438, 446-447
(2001).

Here, petitioner has failed to conply with the Court’s
standing pretrial order, has not cooperated with respondent in
preparing his case for trial, did not appear at the session in
Las Vegas, and has submtted no neritorious allegations or
argunents in response to the order to show cause. Petitioner
therefore has presented to the Court no evidence showing error in
respondent’ s deficiency determ nations.

As regards the additions to tax for failure to file a
return, respondent provided a Form 3050, Certification of Lack of
Record, reflecting that the Internal Revenue Service has no
record of petitioner having filed an inconme tax return for the
2000 or 2001 taxable years. Concerning the additions to tax for
failure to pay estimted taxes, the notices of deficiency on
their face show insufficient wthholding or other estimted
paynents. Petitioner has at no tinme offered any evi dence or
argunent directed to the additions to tax under section 6651(a)
or 6654.

G ven the above circunstances, it is appropriate to dismss
this case and to sustain respondent’s determ nations as to the
deficiencies and the additions to tax. Additionally, respondent
has now noved for inposition of a penalty under section 6673.

Section 6673(a)(1l) authorizes the Court to require the
t axpayer to pay a penalty not in excess of $25,000 when it
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appears to the Court that, inter alia, proceedings have been
instituted or mai ntained by the taxpayer primarily for delay or
that the taxpayer’s position in such proceeding is frivolous or
groundl ess. Wth respect to the instant matter, we are convinced
that petitioner instituted this proceeding primarily for del ay.
Throughout the litigation process, petitioner has advanced
contentions and demands previously and consistently rejected by
this and other courts.

The Court also notes that petitioner was previously before
us with respect to his 1999 taxable year, at which tine a penalty
under section 6673 in the amount of $500 was inposed, and the
decision was affirnmed on appeal. N tschke v. Conmm ssioner, 76
Fed. Appx. 137 (9th Cr. 2003), affg. an Oral Opinion of this
Court; see also Nitschke v. United States, 92 Fed. Appx. 529 (9th
Cir. 2004) (sustaining collection action regarding a $500
frivolous return penalty inposed for 1999).

Hence, although petitioner was well aware of the
ram fications under section 6673 of pursuing frivol ous actions,
he failed in his various filings even to address respondent’s
request for such a penalty in this case and instead continued to
advance patently rejected argunents. The Court concludes that a
penalty of $2,500 should be awarded to the United States in this
case. Thus, prem ses considered, it is

ORDERED t hat the order to show cause dated January 11, 2005,
is hereby nmade absolute. It is further

ORDERED t hat petitioner’s notion to dismss for |ack of
jurisdiction filed Decenber 7, 2004, is denied. It is further

ORDERED t hat respondent’s notion to dismss for |ack of
prosecution filed Decenber 8, 2004, is granted. It is further

ORDERED t hat so much of respondent’s docunent filed
January 21, 2005, as requests to inpose a penalty under section
6673 is granted. It is further

ORDERED and DECIDED that there are deficiencies in income
tax due frompetitioner and additions to tax due under sections
6651(a) (1) and 6654 for the taxable years and in the anmounts as
fol |l ows:

Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654

2000 $10, 301. 00 $3, 811. 37 $554. 02
2001 6, 707. 70 1, 949. 49 265. 44



It is further
ORDERED AND DECI DED: That damages are due from petitioner

whi ch are hereby awarded to the United States under section 6673,
in the amount of $2,500.

(signed) Robert A \Werry, Jr.

Robert A. Werry, Jr.
Judge

ENTERED: March 15, 2005



