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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioner

seeks revi ew

of his 1995 i

of respondent’s determ nation regardi ng collection

ncone tax liability.

1 Unless otherwi se indicated, all section references are to

t he | nternal

Revenue Code, and all Rule references are to the Tax

Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner was incarcerated in Sheridan, Oregon.

On Novenber 6, 1996, petitioner was arrested and his funds
were seized (seized funds). The seized funds total ed
approximately $4 mllion, which included $1.3 million that was
repatriated froma Sw ss bank account.

On July 14, 2000, petitioner pled guilty to one count of tax
evasion in violation of section 7201 for 1995 and one count of
wre fraud. In the witten plea agreenent, petitioner stated
that he understood that there was a tax deficiency of
$440, 041. 85, plus interest and penalties, related to 1995.
Petitioner and the Governnment agreed that, after financi al
di scl osures by petitioner denonstrating he did not have
sufficient assets to pay the tax, the “principal amunt of the
t axes due and owi ng” for 1995 would be paid fromthe seized
funds. Petitioner further stated that he understood and agreed
that any penalties and interest assessed for 1995 would not be
paid out of the seized funds. Petitioner further agreed that any
and all of the seized funds not used to pay restitution to the
victinms of his crines and not used to pay his tax deficiency for

1995 woul d be forfeited to the United States and he did not and
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woul d not claiman interest of any kind in the seized funds. The
pl ea agreenent concludes with statenents acknow edgi ng t hat
petitioner had adequate tinme to discuss the case with his
attorneys, his attorneys provided himall the |egal advice he
requested, he made the plea voluntarily, no one coerced or
threatened himto enter into the plea agreenent, and his
attorneys explained all the rights he had as a crimnal defendant
and all the ternms of the plea agreenent.

Petitioner was represented during his crimnal trial by two
experienced crimnal defense attorneys, Penel ope Cooper and Ted
Cassman. Petitioner’s attorneys signed the plea agreenent and
stated that petitioner understood all the terns of the plea
agreenent, and that petitioner’s decision to plead guilty was
knowi ng and vol untary.

On Novenber 14, 2000, petitioner signed a Form 4549, |ncone
Tax Exam nation Changes, for 1995. Petitioner agreed to a
$440, 042 deficiency in tax and a $330,031.50 fraud penalty
pursuant to section 6663 for 1995. The Form 4549 listed
$367,289.70 in interest due as of Novenber 23, 2000. Above the
signature bl ock Form 4549 st at es:

Consent to Assessnent and Col |l ection--1 do not wish to

exercise nmy appeal rights with the Internal Revenue

Service or to contest in the United States Tax Court

the findings in this report. Therefore, | give ny

consent to the inmedi ate assessnment and col | ection of

any increase in tax and penalties, and accept any

decrease in tax and penalties shown above, plus
additional interest as provided by law * * *
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In 2001, respondent assessed the tax, penalty, and interest for
1995. During 2001, petitioner’s tax deficiency for 1995 of
$440, 042 was paid out of the seized funds.

On June 28, 2001, respondent filed a notice of Federal tax
lien regarding petitioner’s 1995 tax year (notice of lien). That
sane day, respondent sent petitioner a copy of the notice of
l'ien.

On July 25, 2001, petitioner timely filed a Form 12153,
Request for a Collection Due Process Hearing, regarding his 1995
tax year. In the hearing request, petitioner stated: “I believe
these taxes were paid fromthe nonies seized by U S. Custons.”

On Novenber 8, 2001, respondent nmailed petitioner a letter
identifying Appeals Oficer Fernando Orozco as assigned to
consider the collection action and to conduct petitioner’s
heari ng.

Petitioner had a correspondence hearing with Appeals. On
Novenmber 25, 2001, petitioner wote Appeals Oficer Orozco a
letter setting forth petitioner’s position regarding his case.
Petitioner clained that his total tax liability for 1995,

i ncluding penalties and interest, had been paid.

On Novenber 29, 2001, Appeals Oficer Orozco prepared an
Appeal s transm ttal and case nenorandum Appeals Oficer Orozco
noted that petitioner was convicted of tax evasion, and that the

I nternal Revenue Service (IRS) had received a paynent of
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$440,041.85 for petitioner’s tax deficiency for 1995. Appeals
Oficer Orozco stated that there was no agreenent to pay off, or
wite off, petitioner’s penalty or interest for 1995. Appeal s
O ficer Orozco noted that all required procedures and applicable
| aw had been foll owed and petitioner offered no collection
alternatives

On Novenber 30, 2001, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 to petitioner regarding his 1995 tax year (notice of
determ nation). In the notice of determ nation, respondent
determned that the filing of the notice of |lien was appropriate,
that the assessed interest and penalties were due and ow ng yet
remai ned unpaid, and that petitioner had not offered an
alternative to enforced collection action. The attachnent to the
notice of determ nation stated that petitioner argued solely that
the entire tax liability had been paid fromthe seized funds, and
noted that the IRS received funds to pay only the tax deficiency
and the current amount owed was for the fraud penalty and
i nterest.

OPI NI ON

Section 6320 provides that the Secretary will furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section

6323. Section 6320 further provides that the taxpayer may
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request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally will be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e). Sec. 6320(c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative nmeans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer
is precluded fromchall enging the existence or anmount of the
underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182-183.

When the Conm ssioner issues a determ nation regarding a
di sputed col |l ection action, section 6330(d) permts a taxpayer to
seek judicial reviewwth the Tax Court or a U S. District Court,
as is appropriate. |If the underlying tax liability is properly

at issue, we review that issue de novo. Sego v. Conmni ssioner,

supra at 610; Goza v. Conm ssioner, supra at 181. If the

validity of the underlying tax liability is not at issue, we
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review the Comm ssioner’s determ nati on for abuse of discretion.

Sego v. Commi ssioner, supra at 610.

Petitioner’s sole claimis that the penalty and interest for
1995 were supposed to be paid or should have been paid out of the
seized funds. Petitioner’s claimis without nerit.

The plea agreenment is clear: the seized funds could be used
to pay the tax deficiency for 1995, but petitioner agreed that
the seized funds would not be used to pay his penalties or
interest for 1995. Assistant U S. Attorney Charles B. Burch, who
prosecuted petitioner, credibly testified that the Governnent
agreed to pay petitioner’s 1995 tax deficiency out of the seized
funds as the sole anmobunt to be paid out of the seized funds
toward petitioner’s tax obligation for 1995. M. Burch further
testified that the Governnment never agreed to wite off the
penalties and interest or pay the penalties and interest out of
t he sei zed funds.

Petitioner’s testinony and clains to the contrary are not
credible. The Court is not required to accept petitioner’s
unsubstantiated, self-interested, and questionabl e testinony.

See Wod v. Conm ssioner, 338 F.2d 602, 605 (9th Cir. 1964),

affg. 41 T.C. 593 (1964); Archer v. Conm ssioner, 227 F.2d 270,

273 (5th Gr. 1955), affg. a Menorandum Qpi nion of this Court;
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Weiss v. Comm ssioner, 221 F.2d 152, 156 (8th Cr. 1955), affg.

T.C. Meno. 1954-51; Schroeder v. Conmi ssioner, T.C. Menp. 1986-

467.
We note that petitioner did not call his crimnal defense
attorneys as wtnesses. W infer that their testinony woul d not

have been favorable to petitioner. See Wchita Term nal El evator

Co. v. Commi ssioner, 6 T.C 1158, 1165 (1946), affd. 162 F.2d 513

(10th G r. 1947).

Petitioner has failed to raise a spousal defense, neke a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.
These i ssues are now deened conceded. See Rule 331(b)(4).

We concl ude that respondent correctly sustained the notice
of lien. In reaching all of our holdings herein, we have
considered all argunents nade by the parties, and to the extent
not nentioned above, we find themto be irrelevant or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




