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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in

petitioner’s 2003 Federal incone tax of $2,195.! After

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, in effect for the year at issue. Al
Rul e references are to the Tax Court Rules of Practice and
Procedure. Amunts are rounded to the nearest doll ar.
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concessions, ? the issue for decision is whether $3,480 in taxable
distributions frompetitioners’ s individual retirenent account
(IRA) is subject to the 10-percent additional tax under section
72(t).

FI NDI NGS OF FACT

Petitioner resided in Alexandria, Virginia, when the
petition was fil ed.

Petitioner was born in 1951. 1In 2003, he received $21, 950
in distributions froman IRA. Petitioner used the proceeds
during 2003 to help pay $18,470 in coll ege expenses on behal f of
his sons David and John Nol an and $15,525 in tuition and fees to
Randol ph- Macon Acadeny on behalf of a third son, Christopher
Nol an. Chri stopher was enrolled in the ninth grade at Randol ph-
Macon Acadeny, a private high school that prepares students for
college and the mlitary. Christopher is scheduled to receive
hi s hi gh school diploma from Randol ph- Macon Acadeny in 2007

On February 8, 2006, respondent issued petitioner a notice
of deficiency for 2003. Respondent determ ned that petitioner
was |liable for additional tax of $2,195 on the early

distributions fromhis |IRA

2Respondent conceded that petitioner is not liable for the
10-percent additional tax to the extent of $18,470 used to pay
qual i fi ed higher education expenses on behalf of petitioner’s
children David and John Nolan. The expenses consisted of: (1)
$15,500 to Mount Aive College; (2) $2,556 to George Mason
Uni versity; and (3) $415 to Northern Virginia Community Coll ege.
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Petitioner is an attorney and has been admtted to practice
before this Court since 1981. He did not cooperate with
respondent in preparation of the trial, and he di sobeyed our
orders and Rul es on nunmerous occasions. On Cctober 24, 2006, the
Court issued a standing pretrial order to petitioner. The order
required petitioner to stipulate all facts to the maxi num extent
possi bl e and to exchange with respondent all docunents he
intended to present for trial at |east 14 days before the date of
trial, March 26, 2007. Petitioner ignored the order. He
refused, even to the day of trial, to stipulate any facts.

On Cct ober 31, 2006, respondent’s attorney sent petitioner
an informal request for production of docunents. Petitioner
ignored the request. On Decenber 6, 2006, respondent again
requested the production of docunents. Again petitioner ignored
the request. On February 2, 2007, respondent filed with the
Court a notion to conpel production of docunents and a notion to
conpel responses to respondent’s interrogatories. On February 9,
2007, we granted respondent’s notions, requiring petitioner to
answer respondent’s interrogatories in full and to produce each
and every docunent requested on or before March 10, 2007. W
al so warned petitioner that if he did not fully conply with our
orders, we would be inclined to i npose sanctions pursuant to Rule

104. Petitioner did not conply with our orders. He did not
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answer any of respondent’s interrogatories. He produced no
docunents.

On March 26, 2007, because of petitioner’s refusal to answer
respondent’s interrogatories and to produce the requested
docunents, we granted a notion in |imne precluding petitioner
fromintroduci ng any evidence that was not furnished to
respondent on or before March 10, 2007. After a conference cal
wth the parties, we vacated the notion, allow ng petitioner the
opportunity to present his docunentary evidence. On the norning
of trial, March 30, 2007, petitioner presented docunents to
respondent’s counsel which substantiated the paynent of education
expenses for his children. Respondent nmade concessions relating
to some of those expenses. Petitioner should have presented this
evidence during the 6 nonths he had to prepare for trial, as
repeatedly ordered by the Court.

At trial, we adnoni shed petitioner for failing to obey
numerous orders and for wasting the Court’s tine. At the close
of trial, we ordered the parties to submt opening briefs by My
29, 2007. Petitioner did not file a brief. W showed petitioner
extraordinary |eniency by allowing himto present evidence
despite his repeated failure to obey our orders. |In response to
our |eniency, petitioner once again ignored our Rules and our

or der.
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On account of petitioner’s repeated failure to obey our
Rul es and orders, we considered dismssing this case as a

sanction pursuant to Rule 123(b). See Stringer v. Conm ssioner,

84 T.C. 693, 704-705 (1985), affd. w thout published opinion 789

F.2d 917 (4th Gr. 1986); Lopez v. Conm ssioner, T.C Meno. 2001-

93. However, after respondent’s concessions, the only issue for
decision is whether petitioner is |liable for the section 72(t)
additional tax with respect to $3,480 in early distributions from
his IRA. As petitioner is clearly liable for the additional tax,
we Wi |l address the issue on the nerits.
OPI NI ON

Respondent determ ned that under section 72(t)(1) petitioner
is liable for a 10-percent additional tax on early distributions
fromhis |RA Petitioner bears the burden of proving that
respondent erred in making this determ nation. See Rule 142(a).

Section 72(t)(1) inposes a 10-percent additional tax on
early distributions fromqualified retirenent plans, which
i ncludes an I RA as defined in section 408(a) and (b).® Secs.
72(t) (1), 4974(c). However, the section 72(t) additional tax
does not apply to certain distributions fromaqualified retirenent

pl ans, including distributions used for qualified higher

3Petitioner does not dispute that the IRAis a qualified
retirement plan for purposes of sec. 72(t).
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educati on expenses, and distributions used for certain nedical
expenses. Sec. 72(t)(2)(A), (B, (E)

Hi gher Educati on Expenses

Petitioner argued at trial that tuition and fees paid to
Randol ph- Macon Acadeny on behalf of his son are qualified higher
educati on expenses and, therefore, the additional tax does not
apply to the I RA distributions pursuant to section 72(t)(2)(E)
This issue turns on whet her Randol ph- Macon Acadeny is an eligible
educational institution as defined in section 529(e)(5).

Qualified higher education expenses include tuition, fees,
books, and supplies. Sec. 529(e)(3). The expenses nust be for
education furnished to the taxpayer, the taxpayer’s spouse, or
any child or grandchild of the taxpayer or the taxpayer’s spouse.
Sec. 72(t)(7)(A). Furthernore, the education nmust be furnished
at an eligible educational institution. Secs. 72(t)(7)(A),
529(e)(3). Section 529(e)(5) defines “eligible educational
institution.”

(5) Eligible educational institution.-- The term

“eligible educational institution” means an

institution--

(A) which is described in section 481 of the
Hi gher Education Act of 1965 (20 U.S.C. 1088), as
in effect on the date of the enactnent of this

par agraph, and

(B) which is eligible to participate in a
program under Title IV of such Act.
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Par agraph (5) of section 529(e) was added pursuant to the
Taxpayer Relief Act of 1997, Pub. L. 105-34, sec. 211(b)(2), 111
Stat. 810, which was passed on August 5, 1997. Institutions
described in section 481 of the H gher Education Act of 1965, 20
U S.C. section 1088, as in effect on August 5, 1997, are
accredited col |l eges, universities and other postsecondary
schools. Title IV of the Hi gher Education Act of 1965, 20 U S.C
section 1070, et seq., as in effect on August 5, 1997, authorizes
the Departnent of Education to provide schol arships, grants, and
reduced-interest |loans to students attending eligible
institutions of higher education.

Thus, eligible educational institutions under section
529(e) (5) are colleges, universities, and other postsecondary
institutions which are eligible to participate in a student aid
program adm ni stered by the Departnent of Education. The term
includes virtually all accredited public, nonprofit, and
proprietary postsecondary institutions. Sec. 1.25A-2(b), Incone
Tax Regs.; Notice 97-60, sec. 4, 1997-2 C.B. 310, 317-318. Only
post secondary schools may be eligible educational institutions;

t herefore, elenentary schools and secondary school s* do not

qual ify.

“A secondary school is “a school internedi ate between
el ementary school and college”. Merriam Wbster’s Collegiate
Dictionary 1052 (10th ed. 2002).
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Petitioner’s son will receive a high school diplom from

Randol ph- Macon Acadeny, not a bachelor’s or associate’s degree.
Ther ef ore, Randol ph- Macon Acadeny is a secondary school and is
not an eligible educational institution under section 529(e)(5).
Accordi ngly, the expenses petitioner paid Randol ph- Macon Acadeny
are not qualified higher education expenses, and the |IRA
distributions are not excepted fromthe section 72(t) additional
tax under section 72(t)(2)(E)

Medi cal Expenses

Section 72(t)(2)(B) provides an exception to application of
the section 72(t) additional tax for “Distributions nmade * * * to
t he extent such distributions do not exceed the anount all owabl e
as a deduction under section 213 * * * for anmounts paid during
the taxable year for nedical care”.

Petitioner testified that during 2003 he paid nedical
expenses relating to his diabetes. He did not present any
evi dence as to the amount of the nedical expenses or their
deductibility under section 213. Therefore, petitioner failed to
meet his burden of proving that the section 72(t) additional tax
shoul d not apply on account of the nedical expense exception.
Concl usi on

Petitioner has not argued, and the record is devoid of any
evi dence that would indicate, that the distributions qualify for

any ot her exception to section 72(t)(1). For the foregoing
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reasons, we hold that petitioner is liable for a 10-percent
additional tax on $3,480 of early distributions fromhis |IRA
I n reachi ng our hol dings, we considered all argunents nade,
and, to the extent not nentioned, we conclude that they are noot,
irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




