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VWHERRY, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

This case is before the Court on a petition for judicial
review of a notice of deficiency. The issues for decision are
whet her petitioner is entitled to two dependency exenption
deductions and a child tax credit.

Backgr ound

Sonme of the facts have been stipulated by the parties. The
stipulations, with acconpanying exhibits, are incorporated herein
by this reference. At the tine the petition was filed petitioner
resided in Malad Cty, I|daho.

Petitioner has two daughters, JN1 and JN2.2 Petitioner
di vorced his fornmer spouse, the nother of his tw daughters, by a
Judgnent and Decree of Divorce issued by the District Court of
the Fifth Judicial District of Montana, Mdi son County, on May 5,
1993. The Judgnent and Decree of Divorce provided that
petitioner’s fornmer spouse was the custodial parent, but “as |ong
as * * * [petitioner] remains current on his child support
obligations, he shall be entitled to both children as exenptions
for tax purposes. Should he becone delinquent, the * * *

[petitioner’s former spouse] may claimboth children.” For

The Court will refer to the mnor children by their
initials and nunbers 1 for the ol der daughter and 2 for the
younger daughter as their initials are the sane.
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t axabl e year 2003, petitioner was current on his child support
obl i gati ons.

Petitioner filed tinmely Form 1040A, U.S. Individual I|ncone
Tax Return, for 2003, on which he cl ai ned dependency exenptions
for both of his daughters, and a child tax credit for JN2.
Petitioner attached to his 2003 Federal incone tax return select
nonsequenti al pages of the Judgnent and Decree of Divorce that
reflected that petitioner was entitled to the dependency
exenptions for JN1 and JN2 if petitioner was current on his child
support obligations. The attachnent was not signed by
petitioner’s fornmer spouse. Petitioner’s fornmer spouse al so
cl ai mred dependency exenptions for JN1 and JN2 on her 2003 Federal
i ncone tax return.

The notice of deficiency was sent to petitioner on
August 22, 2005, and showed a deficiency of $2,125 for taxable
year 2003. In the notice of deficiency, respondent disall owed
the two dependency exenptions and the child tax credit. In
response, petitioner submtted to respondent Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents,
dated Cctober 20, 2005. Petitioner’s fornmer spouse signed
Part |, Release of Caimto Exenption for Current Year, and
i ndicated the rel ease was effective for taxable year 2003.
Nei ther this nor any other Form 8332 was attached to petitioner’s

2003 Federal incone tax return. Petitioner filed a tinely
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petition with this Court, and a trial was held in Pocatell o,
| daho, on August 28, 2006.

Di scussi on

Burden of Proof

Deductions are a matter of |egislative grace, and the
t axpayer nmust naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001;

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992);

sec. 1.6001-1(a), Incone Tax Regs. As a general rule, the

Comm ssioner’s determ nation of a taxpayer’s liability in the
notice of deficiency is presuned correct, and the taxpayer bears
t he burden of proving that the determnation is inproper. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

However, pursuant to section 7491(a)(1), the burden of proof on
factual issues that affect the taxpayer’s tax liability nmay be
shifted to the Conmm ssioner where the “taxpayer introduces

credi ble evidence with respect to * * * such issue”. The burden
will shift only if the taxpayer has, inter alia, conplied with
substantiation requirenments pursuant to the Internal Revenue Code
and “cooperated with reasonabl e requests by the Secretary for

W t nesses, information, docunents, neetings, and interviews”.

Sec. 7491(a)(2). In the instant case, petitioner did not conply

with the substantiation requirenments when his 2003 Federal incone
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tax return was filed. Accordingly, the burden remains on
petitioner.

1. Dependency Exenpti on Deducti ons

Section 151 allows a taxpayer to deduct a personal
exenption, as well as dependency exenptions for the taxpayer’s
dependents. Sec. 151(a), (c). Section 152(a) defines
“dependent”, in pertinent part, to include a son or daughter of
t he taxpayer over half of whose financial support for the taxable
year was received fromthe taxpayer. The clained individuals,
JN1 and JN2, are petitioner’s daughters. “Support” is defined as
i ncluding “food, shelter, clothing, nedical and dental care,
education, and the like.” Sec. 1.152-1(a)(2)(i), Inconme Tax
Regs.

In the case of a child of divorced parents, if the child
recei ves over half of her support from her parents who are
di vorced under a decree of divorce, and the child is in the
custody of one or both of her parents for nore than one-half of
the taxable year, then the child will be treated as receiving
over half of her support fromthe parent having custody for a
greater portion of the cal endar year (custodial parent).
Sec. 152(e)(1). Petitioner’s fornmer spouse was the custodi al
parent of JN1 and JN2 for 2003.

The noncustodi al parent is entitled to claimthe dependency

exenption deduction if one of three exceptions in section 152(e)
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applies. If an exception applies, then the noncustodi al parent,
in the instant case petitioner, is treated as providing over half
of the child s support. Section 152(e)(2) provides that if “the
custodial parent signs a witten declaration” that the custodi al
parent will not claimthe child as a dependent, and the
noncust odi al parent attaches the witten declaration to his or
her Federal tax return for the taxable year, the noncust odi al
parent is entitled to the dependency exenption deduction for that
t axabl e year.

The witten declaration required under section 152(e)(2)
must be made either on a conpleted Form 8332 or on a statenent
conform ng to the substance of Form 8332. Mller v.

Commi ssioner, 114 T.C. 184, 189 (2000); see sec. 1.152-4(e)(3),

I ncone Tax Regs.; sec. 1.152-4T(a), Q&A-3, Tenporary | ncone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). Form 8332 nust be
attached to the noncustodial parent’s Federal incone tax return

at the time of filing. See Presley v. Comm ssioner, T.C. Mno.

1996-553. Petitioner did not attach Form 8332 to his filed 2003
Federal incone tax return. Petitioner’s former spouse did not
execute Form 8332 for taxable year 2003 until October 20, 2005.

Petitioner did attach to his 2003 Federal inconme tax return
sel ect nonsequential pages fromthe Judgnent and Decree of
Divorce. The attachnment did not bear the signature of

petitioner’s fornmer spouse. Wen a noncustodial parent attaches



- 7 -
to his or her Federal incone tax return an order of a divorce
court allow ng the noncustodial parent the dependency exenption
deduction for a dependent, section 152(e)(2) is satisfied only if
there is an acconpanyi ng signature of the custodial parent
agreeing to the rel ease of the dependency exenption deduction
that specifies the year or years that the release is effective.

MIller v. Commi ssioner, supra at 195-196. In the absence of the

custodial parent’s signature, the attachnent of an order of a
di vorce court allow ng the noncustodi al parent the dependency
exenpti on deduction does not satisfy the requirenents of section
152(e)(2). Id.

Petitioner has not satisfied the requirenents of section
152(e) for 2003. Accordingly, respondent is sustained in
di sall ow ng petitioner’s dependency exenption deductions for his
two children for taxable year 2003.

I11. Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. As relevant to these
particular facts, a “qualifying child” nmeans, inter alia, an
i ndividual with respect to whomthe taxpayer is allowed a
deduction under section 151. Sec. 24(c)(1)(A). This Court has
concluded that petitioner is not entitled to a dependency
exenption deduction under section 151 for JN2 for taxable year

2003. Accordingly, JN2 does not fit within the nmeani ng of
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“qualifying child” as defined by section 24(c). Thus, the Court
concludes that petitioner is not entitled to a child tax credit
for JN2 for taxable year 2003.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or
irrel evant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




